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ACCOUNTS. 


1, When account becomes stated.—A statement of his accounts by the 
tax-collector, prepared by him and submitted to the complainant, 
does not, become a stated account, unless retained without objec- 
tion within a reasonable time ; and where it involves transactions 
extending through a period of nine years, and involving more 
than six hundred thousand dollars, its retention for thirty-five 
days before filing the bill is not ‘unreasonable. Lott v. Mobile 
County, 69. 


ACTION. 


Action by State ; instructions of governor to attorney-general_—When 
an attachment is sued out in the name of the State, by the attor- 
ney -general, it is not necessary that he should exhibit ‘the written 
instructions of the governor for the institution of the suit (Code, 
§ 2902) ; if such instructions were not in fact given, the objection 
should be taken by motion to dissolve the atatchment, before 
joining issue. Wolffev, State, 201, 

2. Action against person receiving public moneys with notice of their 
character.—Money being deposited in bank by a tax-collector, to 
the credit of “J. H. Vincent, treasurer,’’ and checked out by him 
in the purchase of exchange on New York, the draft being made 
payable to himself as treasurer, and indorsed in the same way 
these facts are suflicient to charge the indorseé with notice of the 
official character in which the treasurer held the funds; and if he 
applies the money in payment of an individual indebtedness of 
the treasurer to him, he becomes liable to the State, as a trustee 
in invitum, in an action for money had and received. Jb. 201, 

3. Same; ratification of unauthoriz zed act.—The institution of such 
action in the name of the State, by the direction of the governor, 
does not amount to a ratification of the illegal act, nor discharge 
the liability of the treasurer himself; nor is any special legisla- 
tive sanction necess: ary to authorize or sustain the action. Jb. 201. 

4. Election of remedies in case of wrongful payment.—When a party 
has a right to elect whether he will ratify or disaffirm a wrongful 
payment, he must either ratify or disaffirm it as an entirety ; and 
he can not, while suing the original debtor, maintain an action 
against the person to wnom the money was paid, or fasten a trust 
on the property received by him in payment. But, if the a seal 
ty was merely received as collateral security for the debt, he may 

ursue it in equity, and at the same time maintain an action at 
aw against the debtor; and the holder of a bill of exchange, to 
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whom it has been transferred as collateral security by the payee, 
does not forfeit his right of action against the other parties, by an 
unsuccessful suit against one. Williams, Deacon & Co. v. Jones, 
119. 

Remedies of holder, against prior parties to bill of exchange.—The 
holder of a bill of exchange may maintain, at the same time, 
separate actions against the acceptor, the drawer and the payee, 
their liability being fixed by proper protest and notice, ond noth- 
ing but a payment of the judgment against one will discharge the 
others; and where the bill is held as collateral security for prior 
advances made to the payee, he may maintain an action against 
the acceptor in the name of the payee. Jb, 719. 

Action against municipal corporation, for water supplied for sanitary 
purposes; contract ultra vires.—The defendant in this case, a mu- 
nicipal corporation, having power under its charter to contract 
with plaintiff for a supply of water to be used in flushing sewers 
and extinguishing fires, an action lies to recover the agreed price 
of the water supplied and used in any one year, without regard to 
the power of the corporate authorities to enter into a valid con- 
tract for water for a term of twenty years or more. City Council 
». Water- Works Co., 233. ' 

When action lies for money had and received.—An action lies for 
money had and received, whenever the defendant has in his hands 
money belonging of right to the plaintiff, and privity of contract 
is not necessary to support it. Levinshonv. Edwards, 293. 

Action by landlord, against purchaser of tenant’s crop.—aA landlord, 
having a statutory lien on his tenant’s crop for the rent of the 
land, may maintain an action for money had and received, against 
a purchaser who, having notice of the lien, receives and sell the 
crop. Thornton v. Strauss & Steinhardt, 164. 

. Action by mortgagee, against purchaser of crops.—A mortgage of 
crops not yet planted, if duly recorded in the county in which the 
lands lie, is constructive notice to a purchaser of the crops after 
they have been gathered; and he is liable to the mortgagee in 
trover, or a special action on the case. Smith v. Fields, 336. 

Action by tax-collector against his successor, for fees collected.—A late 
tax-collector may maintain an action against his successor, for fees 
collected, on proof that the defendant acted as his agent, express 
or implied, in collection of the fees; or, without such agency, on 
proof that he performed the services for which specified fees were 
given by law, complying with all the requisitions of the statute, 
and that the defendant collected the fees. Shields v. Sheffield, 91. 

Same; estoppel against agent.—If the defendant acted as the plain- 
tiff’s agent in collecting the fees, he would be estopped from deny- 
ing the liability thereby fastened upon him, or asserting that 
plaintiff had not complied with the law; but the question of 
agency vel ncn should be submitted to the jury. Jb. 97. 

Action by county, on bond of bridge contractor.—When a bridge has 
been erected under contract with the county commissioners, and 
bond taken from the builder conditioned to keep it in good repair 
for five years (Code, §§ 1692-93), that court may notify and re- 
quire the builder to repair it, and, in the event of his refusal or 
neglect to do so, maintain an action on the bond, in the name of 
the county, without previous information or complaint by a free- 
holder of the county. James v. Conecuh County, 304. 

Action against railroad company, for injuries to horse at crossing.—A 
railroad company is not liable for injuries to a horse caused by its 
foot being caught between a projecting spike and one of the iron 

rails of the track, at a private crossing erected by third persons, 

which is not shown to have ever been used or supeleed by the 
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railroad company, nor to have been serviceable to itin any way. 
Pratt Coal & Tron Co. v. Davis, 309. 

14. Statutory action by owner, sor damages to trespassing animals. 
Where lands are not inclosed by a lawful fence (Code, §§ 1586-7), 
the rights of the owner, as against cattle or stock running at large, 
are only defensive : he may have the trespassing animals estrayed, 
and may use all proper means to drive them out of his field, tak- 
ing care to employ no unnecessary force; but, for any injury 
which is the natural or proximate consequence of a wrongful act 
on his part, outside of these defensive measures, he is liable to 
the statutory penalty of five times the amount of the injury. 
Wilhite v. Speakman, 400. 

15. Same; case at bar.—The plaintiff’s horse having been caught by the 
defendant while trespassing in his field, which was not inclosed 
with a lawful fence, and tied with a rope to the limb of a tree, 
where he was found dead the next morning, the appearances in- 
dicating that he had been choked to death; the liability of the 
defendant to the statutory penalty does not depend on the ques- 
tion of negligence vel non in the treatment and care of the horse, 
but, his act being unlawful, on the question whether the death of 
the animal was the natural and proximate consequence thereof. 
Th. 400. 

16. Commencement of action ; declaration and notice.—In an action of 
ejectment proper, the declaration and notice serve the purpose of 
a summons and complaint; and the commencement of the action 
dates, not from the time they are served on the defendant, but 
from the time they are placed in the hands of the sheriff to be 
served ; and this will be presumed, in the absence of evidence to 
the contrary, to be the day on which the notice bears date. Ware 
v. Swann & Billups, 330. 


ACTS OF CONGRESS. 


1. As totransfer of seamen’s advance notes for wages.—The provisions 
of the act of Congress of June 7th, 1872, regulating the transfer 
of notes given for seamen’s wages in advance (U. 8. Rev. Stat., 
§§ 4532, 4534), have no application to seamen employed in foreign 
vessels. Levinshon v. Edwards, 293. 

2. Grant of lands for railroads ; title of State ; limitation of action. 
The title to the lands embraced in the grant by Congress to the 
State of Alabama, for the benefit of certain railroads (11 U.S. 
Stat. at large, p. 17), was vested in the State as trustee, until the 
completion of the railroad, except as to the lands embraced in the 
first continuous length of twenty miles, which might be sold at an 
earlier day; and the statute of limitations not running against the 
State while the lands were so held, it did not begin to run against 
the raiiroad company until , by the completion of the road, it ac- 
quired the right to sue. Ware v. Swann & Billups, 330. 


ADVERSE POSSESSION. 


1. As between administrator and heirs. —When an administrator takes 
possession, in his representative capacity, of his intestate’s lands, 
his possession is not adverse to the heirs, and the statute of limi- 
tations does not begin to run in his favor, as against them, until 
there is a public or notorious change in the nature of his holding ; 
and the fact that he sold the lands under a gy decree, be- 
coming himself the purchaser, does not render his subsequent 
possession adverse to the heirs, when it is not shown that the 
sale was ever reported and confirmed, and a conveyance executed 
to him under the order of the court. Comer v. Hart, 389. 
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2. Continuity of inclosure.—Possession, such as may ripen into a title 
under the statue of limitations, must be continuous, and must be 
evidenced by acts suitable to the character of the lands; and 
where they consist of open, uninclosed suburban lots, susceptible 
of cultivation, and are cultivated each year, the continuity of the 
possession is not destroyed because the fences, when not neces- 
sary for the protection of the crops, are suffered to become dilapi- 
dated. Hughes v. Anderson, 209. 

3. Tax-deed as color of title.—A tax-deed, though invalid as a muni- 
ment of title, may give color of title, and operate to fix and 
define the boundaries of an actual possession. Jb. 209. 

AGENCY. 

1. Liability of railroad company for wrongful acts of agents or servants; 
vindictive damages.—A railroad corporation is liable for all aets of 
wantonness, rudeness or force, done or caused to be done by its 
agents or servants, in or about the duties or business assigned to 
them, though in violation of the general rules or orders prescribed 
for their conduct; and the rule as to vindictive damages for such 
acts, in actions against the corporation, is the same as in actions 
against natural persons. L. & N. Railroad Co. v. Whitman, 328. 

2. Entries on book by agent; admissibility as evidence against principal. 
Entries on the books of the carrier, made by his authorized agent 
in the regular course of business, and at the time the goods are 
received, are admissible evidence against the carrier, as forming 
a part of the res gestx of the fact of delivery. L. & N. Railroad 
Co. v. MeGuire & Co., 396. 

3. Estoppel against agent.—If the defendant acted as the plaintiff's 
agent in collecting fees, he would be estopped from denying 
the liability thereby fastened upon him, or asserting that plain- 
tiff had not complied with the law; but the question of agency 
vel non should be submitted tothe jury. Shields v. Sheffield, 91. 

4. Liability of master for negligence of serrant.—A gas company having 
exclusive possession and control of the side-track of a railroad ad- 
jacent to its works, for the receipt and delivery of coal, and hav- 
ing employed an adjoining proprietor to unload the coal delivered 
on a train of cars; ifthe cars, when unloaded, are negligently 
placed or left by said proprietor’s servants so near the main track 
of the road as to cause a collision with a passing train, he and his 
employer, the gas company, are jointly liable to the railroad 
company for the damages thereby caused. M. & E. Railway Co. 
v. Chambers & Abercrombie, 338. 

5. Deed of railroad corporation, executed by agent ; consideration.—Held, 
re-affirming Standifer v. Swann & Billups (78 Ala. 88), that a con- 
veyance of lands which belonged to the Alabama & Chattanooga 
Railroad Company, executed by J. C. Stanton as general superin- 
tendent and attorney in fact, without written authority from the 
board of directors, or other governing body of that corporation, 
passed no title or estate of which a court of law could take cogni- 
zance ; that if the corporation be held to have ratified the act of 
such agent in making the sale and conveyance, by its knowledge 
of the facts and its failure to dissent, such ratification could only 
operate as an equitable estoppel, which is not cognizable at law. 

Ware v. Swann & Billups, 330. 


AMENDMENT. 


e 1. By striking out name of defendant improperly joined.—On the death 
of one of several joint obligors, the remedy for a breach necessa- 
rily becomes several, in the absence of a statute authorizing 4 
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joint action against the survivors and the personal representative 
of the deceased; but, if the personal representative of the de- 
ceased is improperly joined as a defendant with the survivors, his 
name may be struck out by amendment, or a discontinuance en- 
tered as to him, without thereby discontinuing the action as 
against the others. Reed v. Summers, 522. 

2. Attachment in justice’s court ; what defects are amendable.—In an at- 
tachment case, commenced in a justice’s court, and removed by 
appeal into the Circuit Court, the attachment can not be quashed 
or dismissed ‘‘for any defect of form in the affidavit,’’ &c. (Code, 
§ 3693); but the statute does not apply to defects of substance. 
Knowles v. Steed, 427. 

3. Amendment of verdict—When the verdict of the jury is notin 
proper form, the court may inform them of the defect, before they 
are discharged, and instruct them to retire and consider further 
of it; and the defendant can not complain of thisaction. Allen v. 
State, 34. 


ARBITRATION. 


1. Appointment and substitution of arbitrators. —When only one of the 
persons originally named as arbitrators acts, and the appoint- 
ment of the others as substitutes is not made by him by memo- 
randum entered on the submission, nor by the parties themselves 
in writing, the proceedings do not conform to statutory requisi- 
tions (Code, § 3540); and the award can not be entered up as the 
judgment of the court, except by consent. Dudley v. Farris & 
McCurdy, 187. 

. Submission without order of court.—A submission of the matters in 
controversy in a pending suit to arbitration, without an order of 
court, is not a statutory arbitration; nor can the award be en- 
tered y as the judgment of the court, against the objection of 
one of the parties. Jb. 187. 

3. Entering award as judgment of court.—When an award is rendered 
in substantial conformity with the statutory provisions authoriz- 
ing the submission of pending suits to arbitration, and is not 
performed within the time specified, it is the duty of the judge or 
chancellor to enter it up on motion, as the judgment or decree of 
the court (Code, § 3537); but the statute does not apply to a 
common-law award, which can only be entered up as a judgment 
on consent of parties given in judicio. Ib. 187. 

4. Same; remedy on refusal.—An appeal is given by statute (Code, 
§ 3547) from a judgment setting aside an award, or entering it up 
‘as the judgment or decree of the court; but not from the refusal 
of the chancellor to enter up the award as the decree of the court, 
which is merely an interlocutory order: mandamus is the only 
adequate and appropriate remedy to revise his action. Ib. 187. 

5. Arbitration of pending suit; construction and effect of unexecuted 
agreement.—An agreement to submit a controversy to arbitration, 
not consummated, does not oust the jurisdiction of the courts, at 
the instance of either party; and where the matters in contro- 
versy in a pending suit are submitted for decree ‘‘ on the basis of 
an agreement’? between the parties, by which it is stipulated 
that, as to a part of the amount claimed by plaintiff, which was 
to be submitted to arbitration, ‘‘no collection shall be made 
until the decision of said arbitrators, provided such decision is 
made by”’ a certain day, this does not prevent the reduction of 
the demand to judgment by the decree of the court. Winter 
v. City Council of Montgomery, 487. 
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ASSIGNMENT. 


1. Assignment of printed “‘ labor tickets.’’—The printed certificates sued 
on in this case, issued by the defendant corporation, or by its au- 
thority, and denominated “ labor-tickets,’’ being made payable 
on their face ‘‘to employees only.’’ and declared to be ‘not 
transferable,’ will not support an action by an assignee in his 
own name. Tabler, Crudup & Co. v. Sheffield Land, Iron & Coal 
Co., 377. 

2. Same.—Such restriction on the transfer of the certificates is not 
contrary to any principle or policy of the law, but negatives the 
idea that they were intended to circulate as change-bills, and 
prevents a discount or set-off against the original party from be- 
coming unavailable. Jb. 377. 

3. Assignment of mortgage and purchaser's note, after maturity of rent- 
obligation.—An assignment by the vendor, after the maturity of 
the purchaser’s obligation to pay rent, of the mortgage and 
secured note for the unpaid purchase-money, does not carry with 
it, as an incident, the right to the rent then past-due, nor take 
away the vendor’s right of action as landlord; but, if it were 
shown that the purchase-money had been paid in full to the as- 
signee, under a redemption or foreclosure of the mortgage, this 
would be a complete defense to a subsequent action by the 
vendor, founded on the rent-contract, or on his lien as landlord. 
Thornton v. Strauss & Steinhardt, 164. 

4. Assignment by widow, of purchaser’s certificate for sixteenth-section 
lands,—On the death of the purchaser of sixteenth-section lands 
(Code, § 988), while in possession under his certificate, his widow 
has no authority, as such, to indorse or assign the certificate to 
another person; and his administrator may recover the lands in 
ejectment against her assignee, or a sub-purchaser from him, 
notwithstanding the issue of a patent to the assignee. Watson 
v. Prestwood & Fletcher, 416. 

5. Assignment of written obligation to convey interest in land; right of 
assignee to specific performance.-—When the owner of lands, 
through or near which it is proposed to run a railroad, binds 
himself by writing under seal to convey to the projectors, their 
associates or successors, all the coal and iron upon and in certain 
designated lands, and to secure to them the right of way, in con- 
sideration that they would construct the road to a named point 
within a specified time ; the bond being made payable to the pro- 
jectors by name, ‘their associates and successors,’’ and duly as- 
signed by them to a corporation, by which the road was built as 
stipulated, that corporation may maintain a bill for the specific 
performance of the contract.— Wilks v. Ga. Pacific Railroad Co., 
180. 


ATTACHMENT. 


1. Affidavit as to removal of crop.—An affidavit for an attachment at 
the suit of the landlord, on the ground that a part of the crop 
has been removed without his knowledge or consent (Code, 
§ 3472, subd. 2), must allege that it was removed from the rented 
premises, or it is substantially defective. Anowles v. Steed, 427. 

2. Attachment in justice’s court; what defects are amendable.—In an 
attachment case commenced in a justice’s court, and removed by 
appeal into the Cireuit Court, the attachment can not be quashed 
or dismissed ‘‘for any defect of form in the affidavit,’’ &e. (Code, 
§ 3693); but the statute does not apply to defects of substance. 
Ib. 427. ; 

3. Same ; objections before justice.—In such appeal case, ‘‘no objec- 

tion can be made in the appellate court to the regularity of the 
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proceedings, which was not made before the justice of the peace’’ 
(Code, § 3693) ; but, formal pleadings not being required in a jus- 
tice’s court, it is enough if it appears that objection was in fact 
made. Ib. 427. . 

4. Same; contesting garnishee’s answer; tendering issue ; judgment 
by default.—When the answer of a garnishee, denying an indebt- 
edness, is contested, and the issue is decided against him by the 
justice, from whose decision and judgment he takes an appeal; 
the case stands in the Circuit Court as if there had been no judi- 
cial action on the contest, and the plaintiff must tender an issue 
in writing; and such issue not being tendered, he can not claim 
a judgment by default. Lehman, Durr & Co. v. Hudmon Bros., 
532. 

5. Attachment by State; instructions of governor to attorney-general. 
When an attachment is sued out in the name of the State, by the 
attorney-general, it is not necessary that he should exhibit the 
written instructions of the governor for the institution of the suit 
(Code, § 2902); if such instructions were not in fact given, the 
objection should be taken by motion to dissolve the attachment, 
before joining issue. Wolffe v. State, 201. 


ATTORNEY AT LAW. 


1. Advice of counsel, as defense to action for malicious prosecution. 
That the prosecution was instituted by the advice of counsel, 
given on a full and fair statement by the prosecutor of all the 
facts known to him, or which by proper diligence he could have 
ascertained, is a full defense to the action, though the advice was 
erroneous, or was not warranted by the facts stated; but, if the 
prosecutor failed to disclose any material fact known to him, he 
can not shelter himself behind the advice of counsel founded on 
a partial statement. Steed v. Knowles, 446. 

2. Allowance of counsel fees out of funds in court.—When a trust fund 
is brought into court, under a bill necessarily filed by a trustee 
to preserve the estate from waste or destruction, he is entitled to 
an allowance for reasonable counsel! fees, as part of the necessary 
expenses of the suit; and when a creditor files a bill in equity, 
for the joint benefit of himself and other creditors, counsel fees 
are properly charged on the common fund brought into court, 
or apportioned among the several creditors who claim the benefit 
of the decree. But the principle can not be extended to a bill filed 
by a judgment creditor of an insolvent railroad corporation, 
seeking to set aside an assignment of its property by deed of trust 

_ for the benefit of certain bondholders, which deed is held valid, 
the bondholders allowed to come in and prove their claims, their 
equities and priorities adjusted, and the deed enforced and fore- 
closed for their benefit; though, after satisfaction of the claims 
adjudged to constitute a first lien on the property, the attorneys 
of creditors holding a second lien, who filed the cross-bill for the 
enforcement and foreclosure of the deed, may ask an allowance 
for reasonable fees out of the residue of the fund distributable 
among creditors holding a second lien. Morton & Bliss v. N. O. 
& S. Railroad Co., 590. 

3. Same.—Counsel fees incurred by the holder of bonds so trans- 
ferred, in the suit to foreclose the deed of trust, not being a part 
of the debt for which the bonds were transferred as collateral 
security, can not be allowed as part of the amount for which 
they are entitled to prove, over and above the amount of their 
debt. Jb, 590, 
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BAILMENT. See Co.tiatrerat Security ; Common CARRIERS. 
BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


Accommodation indorser.—An accommodation indorser of a note 
is liable to the holder, who has taken the note for value, before 
maturity, in good faith, and without notice of any fraud or equity 
which would vitiate it, precisely as if he had received value for his 
indorsement; and the fact that the holder knew, when he took 
the note, that the indorsement was for accommodation only, does 
not affect the principle. Marks v. First Nat. Bank, 550. 


. Same; taking note in payment of antecedent debt.—When a creditor 


takes the note of his debtor, with accommodation indorsements, 
in payment of an antecedent debt, he is a purchaser for value, 
in due course of business, equally as if he had advanced money 
on the faith of it; but the rule is different when such note is taken 
as collateral security for an antecedent debt. Jb. 550. 

Same; indorsement before negotiation.—When a person indorses a 
note in blank, for the accommodation of the maker, to be used in 
payment of an antecedent debt due to the payee, he is liable to 
the payee as an indorser, although the note was never put in 
circulation by the payee. Ib. 550. 

Same; fraud of maker as defense.—lf the accommodation indorse- 
ment is procured by the fraud of the maker, in concealing a con- 
dition annexed to a prior indorsement, the payee not having 
knowledge or notice of such fraud when he accepts the note as 
payment, such fraud is no defense to the accommodation indorser. 
Ib. 550, 

Conditional indorsements and signatures as sureties; difference be- 
tween bonds and commercial paper.—The principle which governs 
the liability of sureties on bonds conditionally delivered, as as- 
serted in Guild v. Thomas (54 Ala. 414), and Bibb v. Reid (3 Ala. 
88), has no application to commercial paper, in the hands of an 
innocent purchaser, who acquired it before maturity. Ib. 550. 

Declarations of bank officer, while negotiating note; admissibility 
against accommodation indorser.—The declarations of the cashier 
ot the plaintiff bank, while negotiating with a debtor for the ac- 
ceptance of his note, with accommodation indorsements, in pay- 
ment of an existing debt, to the effect that the note would not be 
accepted without the indorsements of the defendant and another 
person, are admissible as evidence against the defendant, who 
afterwards indorsed the note while in the hands of the bank. 
Tb. 550. 

Commercial bonds or paper; protection to purchaser.—A purchaser 
of negotiable bonds, or other commercial paper, in good faith, for 
valuable consideration, and before maturity, is entitled to pro- 
tection, although he may have had suspicion of a defect of title, 
or knowledge of circumstances sufficient to excite such suspi- 
cion in the mind of a prudent man, and even although he may 
have been guilty of gross negligence ; and this protection equally 
extends to a mortgage, or other security, given for such commer- 
cial paper or bond. Spence v. M. & M. Railway Co., 576. 

Protection to purchaser of property, or of non-commercial paper.—On 
a purchase of property, or of non-commercial paper, information 
or notice of any fact or circumstance calculated to excite suspi- 
cion, and which, if followed up, would lead to the discovery of a 
latent equity or defect of title, is the equivalent of actual notice. 
Ib. 576. 

State-indorsed railroad bonds; rights of purchasers, as against prior 
equity, or unrecorded mortgage.—The bonds issued by the M. & M. 
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Railway Company, under the authority of the actapproved Feb- 
ruary 25th, 1870, and indorsed by the governor in the name of the 
State, purporting on their face to be first-mortgage bonds, and re- 
ferring to the said statute, which required that the first million 
and a half of said bonds should be used only in purchase and ex- 
change for the bonds of the M. & M. Railroad Company, to whose 
rights and property said M. & M. Railway Company had suc- 
ceeded ; but containing no reference to the act of August 5th, 
1868, under which said M. & M. Railroad was incorporated, by the 
consolidation of the A. & F. Railroad Company and the M. & G. 
N. Railroad Company, nor to the charge and ineumbrance thereby 
declared in favor of the creditors of said original companies ; and 
being put on the market for sale, with the State’s indorsement; 
a purchaser might well rely on their recitals, presume that all the 
requirements of the statute had been complied with, and claim 
protection against afiy prior lien or equity in favor of the State or 
said M. & M. Railway Company. But the acts of the officers and 
agents of the State, and of said railway company, could not af- 
fect the rights of the creditors of said original railroad compa- 
nies, as preserved and secured by the terms of the consolida- 
tion, they not being parties to the chancery suit foreclosing the 
mortgage, under which said new railway company derived title; 
and the charge in favor of said creditors being expressly declared 
by said act of incorporation and consolidation, a purchaser of said 
new bonds is chargeable with notice of it, although a mortgage 
securing said debts, as recited in the agreement of consolidation, 
_may never have been recorded, or in fact never existed. Jb. 576. 
ate-indorsed railroad bonds, misapplied by railroad corporation; 
rights of holders.—As held in this case on the former appeal 
(72 Ala. 566), the State-indorsed bonds of the New Orleans and 
Selma Railroad Company, issued to the company on the comple- 
tion of the first twenty miles of its road, having been misapplied 
by it, in violation of the terms of the statute under which they 
were indorsed (Sess. Acts 1869-70, pp. 149-57), in payment of 
their debt to the contractor for work done in building said first 
twenty miles, the indorsement created no liability against the 
State, while the bonds remained in the hands of the contractor, 
or of any other person who was chargeable with notice of such 
misapplication; but, said bonds being negotiable instruments, 
and governed by the rules applicable to other negotiable paper, 
the State is liable, as an accommodation indorser, to any bona 
fide holder who acquired the bonds for value, in the usual course 
of business, without knowledge or notice, actual or constructive, 
of their original misapplication. Morton & Bliss v. N. O. & 8. 
Railroad Co., 590. 

Jame; who are purchasers for value, without notice.—As to the bonds 
heid by Gilman, Sons & Co. (58, of the 320 issued to the railroad 
company), and purchased by them from Crawford, to whom they 
were transferred by the contractor, the court holds, as on the 
former appeal (72 Ala. 566), that they are bona fide holders for 
value, without notice of the misapplication, although they bought 
the bonds, at par, in exchange for the bonds of a private con- 
struction company which were worth only about ten cents on the 
dollar; but, as to the bonds held by Morton, Bliss & Co., which 
were transferred to them by the contractor, in payment for the 
iron sold by them to him (and used by him in the construction 
and equipment of said first twenty miles of road), that they are 
chargeable with notice of the misapplication, and can not be 
deemed innocent purchasers. Jb. 590. 
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BILLS OF EXCHANGE, &c.—Continued. 
12. Same; right of holders under deed of trust.—Of the holders of the 
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320 indorsed bonds issued by said railroad company, only those 
who are purchasers for value without notice are entitled to be 
subrogated to the statutory lien and priority of the State; but, as 
against the rail:oad company, which has waived the defense of a 
partial failure of consideration, and as against the complainant in 
the original bill, a subsequent judgment creditor of the railroad 
company, all are entitled to share in the security afforded by the 
deed of trust, and to have it enforced for their benefi:. Jb. 590. 


13. Negotiable bonds, with attached coupons due and unpaid ; purchase 


in good faith, without notice.—Negotiable bonds not due, with at- 
tached coupons past-due and unpaid, do not thereby appear dis- 
honored on their face; but the presence of such unpaid coupons 
isa material circumstance bearing on the question whether the 
purchaser acquired them in good faith, and without notice. Ib. 590, 


14. Commercial paper ; when purchaser is entitled to protection.—Mere 


suspicion on the part of a purchaser of negotiable paper, of a de- 
fect in the seller’s title, or knowledge of facts which would excite 
suspicion in the mind of a prudent man, is not sufficient to vitiate 
or impair his title; there must be bad faith, or something equiva- 
lent to it; and while gross negligence is not, of itself, bad faith, 
it may be evidence of it. Ib. 590. 


15. Same ; constructive notice ; burden of proof.—The bonds in this case 


referring on their face to the deed of trust executed by the rail- 
road company for their security, which deed expressly provided 
that the entire debt, principal and interest, should become due 
and payable within ninety days after refusal to pay the semi-an- 
nual interest due by the coupons, on demand made at the agency 
of the corporation in the city of New York; a purchaser having 
knowledge of such demand and refusal, at the time he acquired 
the bonds, can not claim to be an innocent purchaser without 
notice; but, when he has proved the payment of value, the onus 
of proving knowledge or notice of such extrinsic fact is on the 
party who seeks to impeach his title. Jb. 590. 


16. Same ; constructive notice by public statute.—The statute approved 


February 21st, 1870, under which. these railroads bonds were in- 
dorsed and provision made for their payment, and the repealing 
statute approved March 17, 1875, being public statutes, every pur- 
chaser and holder of the bonds is chargeable with knowledge of 
their provisions; and although the repealing statute may not 
amount to an open repudiation by the State of its liability as 
indorser (a point not decided), ‘‘it is sufficient to put a subse- 
quent purchaser on inquiry, and to charge him with notice of 
the fact that there was something wrong about the bonds, especial- 
ly when taken in connection with the other fact that, at the time 
of such repeal, the coupons for several years past-due and unpaid 
were attached to them.’”’ Jhb. 590. 


17. Transfer of negotiable paper as collateral security.—When negotia- 


ble coupon bonds, or other commercial instruments, are trans- 
ferred as collateral security, for the repayment of money advanced 
on the faith of them, the holder should be permitted, on foreclos- 
ure of a deed of trust given to secure them and other bonds issued 
at the same time, to prove for the entire amount of the collaterals 
so held by him; but he can only recover the amount of his origi- 
nal debt, with lawful interest thereon. Jb. 590. 


18. Damages on protest of bill of exchange; as between payee and accom- 


modation acceptor.—Statutory damages, accruing on the protest 
of a bill of exchange, are a part of the debt, although an accom- 
modation acceptor is not personally liable for them; yet, being 
secured by mortgage, so far as the property of the drawer 
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(and principal debtor) is concerned, they must be allowed in the 
account, under a bill to redeem by the surety, or accommodation 
acceptor. Gresham v. Ware, 192. 

19. Remedies of holder, against prior parties to bill of exchange.—The 
holder of a bill of exchange may maintain, at the same time, 
separate actions against the acceptor, the drawer and payee, 
their liabilities being fixed by proper protest and notice, and 
nothing but a payment of the judgment against one will discharge 
the others; and where the bill is held as collateral security for 
prior advances made to the payee, he may maintain an action 
against the acceptor in the name of the payee. Williams, Dea- 
con & Co. v. Jones, 119. 

20. Acceptance of note; when operates as payment.—The acceptance of 
a debtor’s promissory note does not operate as payment of an 
antecedent debt, unless it is so received by agreement, express 
or implied ; but the right of action is suspended until the matu- 
rity of the note. Lane & Bodley Co. v. Jones, 156, 

21. Same; waiver of lien.—The acceptance of the debtor’s note is not 
a waiver of the contractor’s statutory lien, unless it is received 
in payment of the debt, or unless the right of action is thereby 
postponed beyond the tine prescribed by the statute for the en- 
forcement of the lien; but the plaintiff can not maintain an action 
to enforce his statutory lien, without producing and surrendering 
the note, or satisfactorily accounting for its absence. Jb. 156. 

22. Interest on promissory note.—A promissory note, payable at a future 
day, ‘‘with interest’’ at a specified rate, bears interest from date, 
since it would, without these words, bear interest from maturity. 
Cambell Printing-Press Co. v. Jones, 475. 

23. Estoppel against denying execution of note—When money is placed 
in the han is of a person to pay a note or draft at maturity, and 
he refuses to pay on demand by the holder, proof of the execu- 
tion of the note is not necessary in an action against him, since 
he is estopped from denying its execution.—Levishon v. Ed- 
wards, 293. 


BONDS. 


1. Statutory lien created by official bond.—The lien declared by statute 
to be created by an official bond (Code, § 403), operates on prop- 
erty acquired by the principal after its execution, and on prop- 
erty acquired by the sureties after his default and before suit 
brought. Lott vy, Mobile County, 69. 

. Enforcement of statutory lien against property of tax-collector and 
sureties.—A court of equity will entertain jurisdiction of a bill in 
the name of the county, against a defaulting tax-collector and 
the sureties on his official bond, to enforce the lien declared by 
statute against their property. Jb. 69. 

. Non-joinder of sureties as parties.—The tax-collector’s bond being 
made joint and several by statute (Code, §§ 2905, 3754), it is not 
necessary that all of the sureties should be joined as defendants 
to the bill. Jb. 69. 

4. Official bond of county superintendent; filing copy with State super- 
intendent.—The failure to file a copy of the county superintend- 
ent’s official bond with the State superintendent of education, as 
required by law (Code, § 90t), is no defense to him or his sureties, 
in an action for a default; and the court would presume, if neces- 
sary, in the absence of averment to the contrary, that a copy of 
the bond was properly filed and approved. Reed v. Summers, 522. 

. Summary proceeding against defaulting county superintendent of 
education, and sureties on bond; joinder of administrator with sur- 
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vivors.—On the death of a defaulting county superintendent of ed- 
ucation, there is no statute which authorizes a joint action, or 
summary proceeding by,notice and motion, against his personal 
representative and the sureties on his official bond; and if the 
personal representative is improperly joined as a defendant in 
such action or proceeding, his name may be struck out by amend- 
ment, or a discontinuance entered as to him. Jb. 522. 

6. Same; lies when, and against whom.—The statute which’ gives a 
summary proceeding, by notice and motion, in favor of a county 
superintendent of education, against his defaulting predecessor, 
‘‘who has resigned, removed from the county, or been legally re- 
moved from office, or whose term of office has expired, and the 
sureties on his official bond, or any of them’’ (Code, § 3397, subd. 
3), applies also where the defaulter dies before the expiration 
of his term of office, and authorizes a suit against the surviving 
sureties alone. Jb. 522. 

7. State-indorsed railroad bonds; rights of purchasers. Spence v. M. 
& M. Railroad Co., 576; Morton & Bliss v. N. O. & S. Railroad 
Co,, 590. See Bits or ExcuANGE AND Promissory Notes, 7-14. 


BRIDGES. 


1. Action by county, on bond of contractor.—When a bridge has been 
erected under contract with the county commissioners, anc bond 
taken from the builder conditioned to keep it in good repair for 
five years (Code, §§ 1692-93), that court may notify and require 
the builder to repair it, and, in the event of his refusal or neglect 
to do so, maintain an action on the bond, in the name of the 
county, without previous information or complaint by a freeholder 
of the county. James v. Conecuh County, 304. 

2. Same; measure of damages.—In an action brought in the name of 
the county, on the statutory bond given by a bridge contractor 
(Code, §§ 1692-93), the measure of damages would be the reason- 
able cost of making the repairs necessary to insure the safe con- 
dition of the bridge during the period covered by the bond; and 
if the county has already made the repairs, on default of the con- 
tractor after notice, the amount paid, though not conclusive, is a 
circumstance to be considered by the jury in estimating the value 
of the necessary repairs. Jb, 304. 


CHANCERY. 
JURISDICTION, AND GENERAL PRINCIPLES. 


1. Equitable relief against probate decree, in matter of settlement of 
administrator’s accounts.—A bill which seeks equitable relief 
against a probate decree on final settlement of an administra- 
tor’s accounts, on the ground of alleged errors of law and fact, 
must negative all fault or negligence on the part of the com- 
plainant. Vincent v. Martin, 544. 

2. When creditor without lien may come into equity, to set aside fraud- 
ulent conveyance.—By statutory provision (Code. § 3886), acreditor 
without a lien, or by simple contract only, may file a bill in equity 
to subject to the payment of his debt property which his debtor 
has fraudulently transferred, or attempted to transfer ; but he can 
not file such a bill before the maturity of his debt, though he 
might sue out an attachment at law. Jones v. Massey, 370. 

3. Allegations of creditor’s bill ; certainty and definiteness.—In a credi- 
tor’s bill, seeking to set aside a conveyance by his debtor on the 
ground of fraud, the facts constituting the alleged fraud must be 
stated, and it is not sufficient to allege, in general terms, that the 
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debtor has fraudulently transferred, or attempted fraudulently to 
transfer his property, with the intent and purpose to defraud 
complainant and his other creditors. Ib. 370. 

4. Judgment creditor of insolvent corporation; may come into equity, 

when.—A judgment creditor of an insolvent corporation, having 
an execution returned no property found, may file a bill in 
equity to reach and subject equitable assets, to remove incum- 
brances which prevent the enforcement of his judgment at law, 
and to determine the validity of liens on the property asserted 
under the incumbrance. Morton & Bliss v. N. O. & 8S. Railroad 
Co., 590. 
‘reditors’ bill to foreclose deed of trust; parties coming in under 
decretal order of reference.—By the settled practice of courts of 
equity, under a bill to enforce and forceclose a deed of trust for 
the benefit of numerous creditors, the court may adjust equities 
and priorities of the different classes of creditors, as represented 
by the parties then before the court; and those who aiterwards 
come in under the decree and order of reference, and prove 
their claims, can not complain that this was done before they 
were in court as parties. b. 590. 

6. Distriution of fund among creditors ; equitable rule distinguished 
from legal.—In a court of equity, where equality as regarded as 
equity, the principle which prevails at law, as to the distribu- 
tion of money among execution creditors, is not applied; but the 
money arising from the sale of property, under a decree foreclos- 
ing a deed of trust executed by a railroad company for the security 
of its bondholders, is distributed pro rata among the bondholders 
entitled to a first lien, and the residue among the bondholders en- 
titled to a second lien, without regard to the time at which their 
several liens accrued. Jb. 590. 

7. Easement ; jurisdiction to enforce.—When an easement or servitude 
in lands is created by deed imposing a lawful restriction upon 
their use, a court of equity will interfere to protect and enforce 
it by injunction and bill in the nature of specific performance, as 
between the immediate parties and sub-purchasers with notice. 
McMahon v. Williams, 288. 

8. Same ; condition of forfeiture and reversion.—A stipulation in such 
deed providing for a forfeiture and reversion of the granted 
premises on breach of fhe condition, is not assignable, but is 
only available to the grantor or his heirs; and it does not take 
away the jurisdiction of equity to protect and enforce the ease- 
ment at the suitof an assignee or purchaser of the dominant 
estate. Ib. 288. 

9. Injunction against judgment at law.—A defendant in a judgment at 
law can not have equitable relief against it, because it is either 
erroneous or void; since, if void, it may be disregarded, or set 
aside on motion; and if erroneous, it may be revised on appeal. 
Murphree v. Bishop, 404. 

10. Injunction of action at law, pending suit for reformation of convey- 
ance.—When the purchaser of lands enters into possession under 
a conveyance in which they are misdescribed, and is afterwards 
sued in ejectment by his vendor, or the statutory actionin the 
nature of ejectment, he*may have the conveyance reformed and 
the action at law enjoined pending the suit; but, if the vendor 
brings an action of unlawful detainer, in which title can not be 
inquired into (Code, § 3704), the purchaser can not enjoin the 
action or judgment while he seeks a reformation of the convey- 
ance. Ib. 404. 

11. Injunction of sale under mortgage.—On consideration of the volu- 
minous testimony contained in the record of this case, which is 




















640 INDEX. 


CHANCERY—Continued. 


conflicting and irreconcilable, and applying to it the settled rule 
which governs this court in revising the chancellor’s decision on 
disputed questions of fact, the court is satisfied that the chancel- 
lorerred in his decree, and that the mortgage was in fact satisfied ; 
and therefore reverses the chancellor’s decree, and here renders 
a decree perpetuating the injunction against the sale under the 
mortgage, and ordering satisfaction to be entered of record as 
prayed. Gilmer v. Wallace, 464. 

12. Injunction against invasion of private franchise.—A court of equity 
has undoubted jurisdiction to restran, by injunction, an invasion 
of a franchise lawfully granted, on valuable consideration, by a 
person or corporation claiming under a subsequent invalid grant, 
In re Street Railways Companies, 465. 

13. Insolvent estate ; removal of settlement into equity.—To justify the 
removal of the settlement of an insolvent estate into equity, re- 
quires a clear and strong case—a case requiring relief which the 
Probate Court, on account of its want of equitable jurisdiction, 
can not grant. Hardin v. Pulley, 381, 

14. Lien for taxes ; legal and equitable remedies.—Taxes levied and 
assessed create a legal liability, which will support an action at 
law, although a statutory remedy is also given to enforce their pay- 
ment; and where the legal remedy is inadequate, as where the 
owner of the property is a married woman, and the taxes have 
remained unpaid fora series of years, the lien on the property 
may be enforced in equity. Winter v. City Council of Mont- 
gomery, 481, 

15. Statutory lien of official bond of tax-collector.—A court of equity will 
entertain jurisdiction of a bill in the name of the county, against 
a defaulting tax-collector and the sureties on his official bond, to 
enforce the lien declared by statute against their property; and 
such a bill being supported by an independent equity, it is not 
necessary that it should aver that the accounts are complicated, 
nor that it should contain the averments necessary in a bill for 
discovery, or in a bill to surcharge and falsify a stated account. 
Lott v. Mobile County, 69. 

16. Lien of creditor’s bill, as against claim of homestead exemption.—A 
bill in equity by a creditor of a married woman, seeking to sub- 
ject her equitable estate to the payment of a debt created by con- 
tract, creates a lien on the property from the service of process ; 
against which lien a claim of homestead exemption can not pre- 
vail, unless the right of exemption existed when the bill was 
filed. Hines v. Duncan, 112. 

17. Purchase by mortgagor at sale under mortgage; limitation of bill to 
set aside.—When a mortgagee becomes the purchaser at his own 
sale under a power in the mortgage, a bill to set aside the sale, 
and for a recemption and account, filed nine years and ten months 
after the sale, comes too late; and an alleged offer to account by 
the mortgagee, made two years after the sale, if it can have the 
effect to keep the mortgage account open, does not obviate the 
lapse of time. Sanders v. Askew, 433. 

18. Same.—If the sale was made without giving notice as required by 
the terms of the mortgage, it is void, and the legal relation be- 
tween the parties remains unchanged; and a bill to redeem 
would not be barred until the lapse of ten years from the sur- 
render of possession. Jb. 433. 

19. Redemption by mortgagor as surety; prior application of vege of 
co-mortgagor as principal.—When the principal and his surety 

jointly execute a mortgage to the creditor, conveying lands which 

elong to them separately, the surety has an equity to require 
that the lands of the principal shall be first sold and applied to 
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the satisfaction of the debt; and he may, after default, maintain 
a bill to redeem his land, asking a foreclosure as to the property 
of the principal, and offering to pay the balance that may remain 
due. Gresham v. Ware, 192, 


20. Merger of legal and equitable estates in mortgagee, by purchase of 


o”) 


23. 


24. 


«0. 


26. 


equity of redemption; intervening equity of surety.—As a general 
rule, when the legal and the equitable titles become united in the 
mortgagee, the mortgage is merged in the unity of possession ; 
but there is no merger, when it is to the interest of the mortgagee 
that the titles be kept distinct, nor when there is an intervening 
right in a third person; and when the mortgagee purchases the 
principal’s equity of redemption, without the consent of the 
surety, the equity of the latter to have the property of the prin- 
cipal first applied to the payment of the common debt will pre- 
venta merger. Jb. 192. 


. Same.—If the purchase of the principal’s equity of redemption is 


made with the consent of the surety, but under an agreement by 
the mortgagee to take possession, account for the rent, and sell 
under the power contained in the mortgage, but with a modifica- 
tion of the prescribed terms, there is no merger, and the equity of 
the surety remains unimpaired; nor can the terms of this agree- 
ment be changed, to his prejudice, by a subsequent agreement 
—— the principal and the creditor, to which he is not a party. 
D. 192. 


. Settlement of partnership accounts by survivor.—When the surviv- 


ing partner, having become administrator of the estate of the de- 
ceased, makes a settlement of the partnership accounts with the 
widow, represented by an attorney who has been appointed 
guardian ad litem for the infant distributees ; such settlement is 
not binding on the estate, and is no bar to a bill in equity to com- 
pela settlement. Vincent v. Martin, 540. 

Rights and remedies of partnership creditors.—A partnership cred- 
itor, as such, has no fien on the partnership assets, though the 
lien of the surviving partner may, in a proper case, be made 
available in his favor; yet, if the surviving partner transfers the 
partnership effects to the personal representative of the deceased, 
in settlement of the partnership matters between them, this lien 
is extinguished, and there is none to which a partnership creditor 
‘an be subrogated. Rose v. Gunn, 411. 

Same.—Although a partnership creditor has no remedy against 
the partnership effects in the hands of the personal representative 
and heirs of the deceased partner, to whom they have been trans- 
ferred by the survivor; yet he may maintain an action at law 
against the personal representative, or a bill in equity to enforce 
payment out of the estate of the deceased partner. Ib. 411. 

Partnership creditor, proceeding against estate of deceased partner. 
When a creditor seeks to subject the estate of a deceased partner 
to the payment of an alleged partnership debt, he must show that 
it was contracted by the partnership during its existence; and it 
is not sufficient to prove a written acknowledgment by the sur- 
vivor, the institution of an action at law against him, and the re- 
covery of a judgment against his personal representative. 
Th. 411. 

Rights of partnership creditors, on dissolution of partnership, insol- 
vency and misconduc! of surviving partner.—Strictly speaking, 
yartnership creditors have no lien upon the partnership assets 
ne the payment of their debts, though they are entitled to pri- 
ority of payment over individual creditors; yet, where the sur- 
viving partner becomes insolvent, and his individual creditors 
































































97 














642 


CAHNCERY—Continued. 


ai. 


. Same; want of incorporation as defense.—Since railroads may be 


. Same; bill by assignee.—The bond being made payable to the pro- 


3l. 


32. 


. Resulting trust arising from payment of purchase-money.—To estab- 


34. 
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levy attachments on the partnership property, the partnership 
creditors may come into equity to enforce their right to priority of 
payment out of the partnership assets. Farley, Spear & Co, 
v. Moog, 148. 

Specific performance of contract; want of mutuality as defense. 
Vhen the owner of lands, through or near which it is proposed 
to run a railroad, binds himself by writing under seal to convey 
to the projectors, their associates or.successors, all the coal and 
iron upon and in certain designated lands, and to secure to them 
the right of way, in consideration that they would construct the 
road toa named point within a specified time; the road having 
been completed within the specified time, and a bill filed to com- 
pel the specific performance of the contract, the objection that it 
is wanting in mutuality, because of a stipulation that the pro- 
jectors should not be liable in damages if they failed to construct 
the road, comes too late after the completion of the work. Wilks 
v. Ga. Pacific R. R. Co., 180. 


built by private enterprise, without the aid of corporate powers, 
it is no objection to a specific performance of such contract, that 
the projectors of the road had not been incorporated when the 
contract was made. Jb. 180. 


jectors by name, ‘‘ their associates and successors,”’ and duly as- 
signed by them to a corporation, by which the road was built as 
stipulated, that corporation may maintain a bill for the specific 
performance of the contract. Jhb. 180. 

Bill of review for error apparent ; what may be considered.—On ap- 
plication for a bill of review on the ground of error apparent, no 
question arising as to any gross mistake or Omission in the prep- 
aration of the original cause, the court can only consider the facts 
ascertained, as shown by the pleadings, admission of facts, and 
facts asserted as such in the decree and opinion of the court, or 
necessarily implied in the decree rendered. Banks v. Long, 319. 

Bill of review, on ground of new evidence.—To sustain a bill of re- 
view on the ground of newly discovered evidence, it must appear 
that the additional evidence was not known at the time of the 
former hearing, and could not have been ascertained by the ex- 
ercise of proper diligence; and the new evidence, with the other 
testimony already in, must entitle the complainant to a decree 
more beneficial to him than the decree already rendered. Jb. 319. 


lish a resulting trust in lands, in favor of the person who ad- 
vanced the purchase-money, while the title was taken in the 
name of another, it must be shown that the consideration moved 
from him in the first instance, and as a part of the original trans- 
action; that he furnished the purchase-money, if money was 
paid, or other thing of value which constituted the consideration, 
or that the credit (if credit was given) was extended to him. Bibb 
v. Hunter, 351. 

Same ; burden of proof; admissions of grantee—The presumption 
being that the conveyance speaks the truth, the onus is on the 
party who seeks to estalish a resulting trust in the lands, to over- 
come this presumption by evidence full, clear and satisfactory ; 
and the verbal admissions or declarations of the grantee, while 
admissible as evidence against him, are not sufficient, unless plain 
= consistent with themselves, or corroborated by circumstances. 

b. 351. 
Same ; testimony of complainant, as to transactions with deceased 
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grantee.—When a conveyance is taken to the grantee for life, with 
remainder to certain grandchildren by name, and another grand- 
child files a bill to establish a resulting trust in his own favor, on 
account of moneys advanced by him to make the purchase, the 
complainant may testify to transactions between himself and the 
deceased grantee (Code, § 3058) ; but, the bill not being filed until 
after the death of the grantee, that fact must be considered in 
weighing such testimony, and renders more stringent the neces- 
sity for corroborating circumstances. Jb. 351. 


36. Resulting trust in part of lands purchased ; variance.—If the com- 


plainant’s notes were given, at the time of the original transac- 
tion, for the deferred payments of purchase-money, while the 
cash payment was teale by the grantee with his own funds, a 
resulting trust may be declared in a corresponding aliquot part of 
the land, although the notes were paid at maturity by the grantee 
himself; but this relief can not be granted, under a bill which al- 
leges the payment of the entire purchase-money by the com- 
plainant, and claims a resulting trust in the entire tract of land. 
Tb. 351. 


37. Trust for married woman and children ; what estate she takes, and 


when equity will not, at instance of creditors, enforce execution of 
trust, in her favor.—When infant children, having obtained de- 
crees against their guardian and his sureties on settlement of his 
accounts, transfer and assign such decrees to a trustee, upon trust 
so to proceed, in the enforcement of the decrees by execution, 
as to secure to them certain designated property free of expense, 
‘‘and upon the further trust to purchase the remainder of the 

roperty sold under said executions, and to settle that part thereof 
held and owned by said M. [the guardian}, and sold as his prop- 
erty, on his wife and children, in such proportions as said trustee 
may in his discretion consider fitting ;’’ the wife of said M. does 
not take, under the deed of assignment, such an estate or interest 
in the property purchased and held by the trustee, ascan be sub- 
jected in equity to the payment of debts contracted by her; nor 
will a court of equity, at the instance of her creditors, compel the 
trustee to execute a settlement in her favor. Moses Bros. v. 
Micou, 564. 


38. Charitable trusts ; what are, and jurisdiction of equity over.—A chari- 


table trust, as known and recognized at common law, and sus- 
tained by courts of equity, was public in its nature, and the per- 
sons to be benefited by it were vague, uncertain, and indefinite, 
until designated as the beneficiaries for the time being; and 
where a common fund is created by voluntary contributions, its 
benefits being restricted to members of the association, it can 
not be considered a charitable trust, nor subject as such to be 
controlied by a court of equity. Burke rv. Roper, 138. 


39. Voluntary charitable associations ; jurisdiction of equity on ground 


of partnership.—The jurisdiction of equity over such voluntary as- 
sociations and their funds can not be sustained on the ground of 
partnership, since the members, whatever may be their relation 
or liability to third persons, are not partners inter sese ; there is no 
mutual participation in profits or loss, no authority to bind or as- 
sign the common property, and no dissolution wrought by the 
death of a member. Jb. 138. 


40. Same ; considered as trusts.—The jurisdiction of courts of equit 


over such voluntary associations and their funds is maintained, 
independent of the statute of uses, or of any prerogative power, 
on the ground of the trust nature of the fund, the charitable uses 
for which it is designed, and the inadequacy of legal remedies. 
Ib. 138. 
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41. Same ; jurisdiction to decree dissolution, and distribution of funds. 
When the operations of such voluntary association have been 
discontinued, its objects and purposes being abandoned by com- 
mon consent, a court of equity has jurisdiction to decree a disso- 
lution, and to distribute the common fund among the several con- 
tributors in proportion to the amount contributed or paid by them 
respectively. Jb. 138. 

42. Same.—A new association being formed on the dissolution of the 
old, composed of some of the members with other persons, mem- 
bers of the same church, and made subject to such laws and re- 
strictions as the church might prescribe; while an unauthorized 
dismissal of some of the members, by the arbitrary act of the 
minister in charge, without a trial or hearing, might afford 
grounds for legal proceedings to compel their restoration, such 
nugatory act would not authorize a court of equity, at their in- 
stance, to decree a dissolution of the association, or a distribution 
of the common fund amongthe members. Jb. 138. 

43. Vendor's lien ; waiver of.—When the vendor executes a conveyance 
to the purchaser, taking the note of a third person, indorsed by 
the purchaser, for the agreed price, or the deferred payments, the 
vendor’s lien, as arising by implication of law, is presumptively 
waived. Kyle v. Bellenger, 516. 

44. Reservation of lien by contract.—When lands are sold on a cash 
basis, part of the price being paid in cash, part in the notes of 
third persons indorsed by the purchaser, and his due-bill taken 
for a small balance; an express stipulation in the conveyance, 
that the vendor ‘‘in no way waives the vendor’s lien on said land 
by reason of said personal securities,’’ does not show the reserva- 
tion of a vendor’s lien such as arises by implication of law, the 
liability of the purchaser on the indorsed note being only 
secondary, but creates a cnntract lien in the nature of an equita- 
ble mortgage, which may be enforced so soon as the note is due 
and unpaid, without waiting for a judgment and execution against 
the maker. Jb. 516. 

45. When mortgagee, or assignee, is not purchaser for valuable considera- 
tion.—When a mortgage is given merely as security for a pre-ex- 
isting debt, no new consideration entering into the transaction, 
the mortgagee is not entitled to protection against an outstanding 
equity of which he had no notice, as a purchaser for valuable con- 
sideration ; and if he transfers his interest as collateral security 
for an existing debt, without any new consideration, his assignee 
is not a purchaser for value. Banks v. Long, 319. 

46. Protection to purchaser for value without notice.—A purchaser for 
value, without notice, is entitled to protection against the equity 
of a surety to have the property of his principal first applied in 
satisfaction of the common debt; but, to make out such defense, 
the purchaser must not only state his purchase, and the bona fide 
payment of the consideration, with circumstantiality of detail, but 
must deny notice of the outstanding equity, and knowledge of 
any fact sufficient to put him on inquiry, down to the time of his 
payment of the purchase-money; and this denial must be posi- 
tive, and must be made whether notice is charged or not. (rres- 
ham v. Ware, 192. 

47. Purchase pendente lite; substitution of .teustee—A purchaser of 
property pendente lite takes it subject to the hazards of the pend- 
ing litigation, and is bound by any decree afterwards rendered; 
and this rule applies with special force where a new trustee is 
substituted by the voluntary act of the parties, without the sanc- 
tion of the court, pending a suit to enforce the trust. Morton & 

Bliss v. N. O. & 8. Railroad Co., 590. 
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48. State-indorsed railroad bonds ; rights of purchasers. Spence v. M. 
& M. Railway Co., 576; Morton & Blissv. N. O. & S. Railroad Co., 
590. See Britis or ExcHANGE, AND Promissory NOTEs. . 


PLEADING AND PRACTICE. 


49. Amended answer and cross-bill; repugnancy with original.—An 
amended answer and cross-bill, when inconsistent with and 
repugnant to the original, is demurrable ; as where the original 
repudiates a payment, alleged to have been wrongfully made, 
and the amendment seeks to ratify and claim the benefit of it. 
Williams, Deacon & Co. v. Jones, 119. 

50. Amendment by adding or striking out parties, under statutory provi- 
sion.—The statute authorizing amendments in chancery, at any 
time before final decree, ‘‘ by striking out or adding new par- 
ties’’ (Code, § 3790), is very liberal in its provisions, and confers 
a right which, in a proper case, is not matter of discretion with 
the chancellor; but it is not to be construed as authorizing, in 
every case, as matter of right, the introduction by amendment of 
new parties who, by purchase or voluntary assignment pendente 
lite, have acquired an interest in the subject-matter of the suit. 
Morton & Bliss v. N. O. & S. Railroad Co., 590. 

51. Creditors’ bill to foreclose deed of trust ; parties coming in under de- 
cretal order of reference.—By the settled practice of courts of 
equity, under a bill to enforce and foreclose a deed of trust for the 
benefit of numerous creditors, the court may adjust equities and 
priorities of the different classes of creditors, as represented by the 
parties then before the court; and those who afterwards come in 
under the decree and order of reference, and prove their claims, 
“an not complain that this was done before they were in court as 
parties. Jb. 590. 

52. Same; cross-bill between bondholders.—The original bill being filed 
by a judgment creditor of an insolvent railroad corporation, 
which had conveyed all of its property to trustees for the benefit 
of the holders of certain mortgage bonds, the validity of which 
was assailed and denied by the complainant; a cross-bill be- 
tween the several bondholders, “laiming and asserting antago- 
nistic interests under the deed of trust, is proper and necessary 
to adjust and settle their conflicting liens and priorities. Ib. 590. 

53. Wife as party to bill against husband.—When a married woman 
joins with her husband in a mortgage of lands, the legal title to 
which stands in his name, she is not a necessary party to a bill 
for foreclosure, even if she claims an equity in the lands on the 
ground that her funds were used in paying the purchase-money ; 

* and not being made a party, her rights would not be affected by 
the decree; yet she may be madea party, in order that she may 
be bound by the decree. Flowers v. Baker, 445. 

54. Non-joinder of sureties as parties.—The tax-collector’s bond being 
made joint and several by statute (Code, §§ 2905, 3754), it is not 
necessary that all of the sureties should be joined as defendants 
in a bill which seeks to enforce, in the name of the county, a set- 
tlement of his accounts by a tax-collector. Lott v. Mobile 
County, 69. 

55. Multifariousness.—The bill is not multifarious, because it joins as 
defendants some of the sureties on two bonds, given for suc- 
cessive terms, alleging that the tax-collector kept but one running 
account, in which collections were applied indiscriminately. 
(Strong, C. J., dissenting.) Ib. 69. 

56. Allegations af creditor’s bill ; certainty and definiteness.—In a cred- 
itor’s bill, seeking to set aside a conveyance by his debtor on the 
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ground of frau, the facts constituting the alleged fraud must be 
stated, and it is not sufficient to allege, in general terms, that the 
debtor has fraudulently transferred, or attempted to fraudu- 
lently transfer his property, with the intent and purpose to 
defraud complainant and his other creditors. Jones v. Massey, 370, 

57. Petition; when proper, and what relief may be had under.—After 
the rendition of a final decree, and the adjournment of the term 
at which it was rendered, a petition can not be entertained ask- 
ing relief which varies its terms, or which is inconsistent with 
the principles settled by it; though matters relating to the taking 
of the account, or otherwise ee to the execution of the 
decree, are properly presented by petition. Marshall, Davis & 
Co. v. MePhillips, 145. 

58. When decree is final.—Under a bill filed by creditors, asking the 
settlement of a deed of assignment for their benefit, the court 
having taken jurisdiction of the trust, and ordered a reference to 
the register to ascertain and report who were creditors, the 
amount of their debts, &c , directing him to make publication, 
and declaring all claims barred which were not presented within 
the time specified ; a decree rendered at the next term, on plead- 
ings and proof, after the confirmation of the register’s report, 
declaring those whose claims were allowed to be the only credi- 
tors, allowing their claims for the amounts respectively specified, 
and directing the trustee to make ratable distribution among 
them, to report his action from time to time to the court, and to 
remain under its protection and direction in the execution of the 
trust and the decree, is a final decree, from which an appeal will 
lie. Ib. 145. 

59. Waiver of demurrer and objections to amendable defects, by agreement 
for consent decree of compromise.—A written agreement in a chan- 
cery cause, made and entered of record after demurrer filed, by 
which it is stipulated that the controversy should be compro- 
mised on certain specified terms, and should be submitted to the 
chancellor for decision ‘‘on the basis of this agreement,’’ is a 
waiver of the demurrer, so far as consent can waive objections to 
the equity of the bill, and of all amendable defects in it; but the 
decree must conform to the terms of the agreement. Winter v. 
City Council, 481, 

60. Consent decree against married woman.—In the absence of fraud in 
its procurement, or other special cause shown, a consent decree 
is as binding on a married woman as on a person sui juris. 
Tb. 481, 

61. Documents used before register ; presumption in favor of chancellor’s 
decision.—When affidavits, or other documents, used before the 
register on a reference, are not set out inthe record, this court 
‘an not make any presumption as to their contents, against the 
rulings of the register and the chancellor. Jb. 48/. 

62. Variance.—When a bill seeks to enforce a vendor’s lien on land, 
alleging that the note of athird person, indorsed by the pur- 
chaser, was taken as additional security for a part of the agreed 
price, without waiving the vendor’s lien; and the evidence shows 
that a contract lien, in the nature of an equitable mortgage, was 
expressly reserved, the variance is fatal to relief, but the bill will 
be dismissed without prejudice. Kyle v. Bellenger, 516. 

63. Same.—If the complainant’s notes were given, at the time of the 
original transaction, for the deferred payment of purchase-money, 
while the cash payment was made by the grantee with his own 
funds, a resulting trust may be declared in a corresponding 

aliquot part of the land, although the notes were paid at ma- 
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turity by the grantee himself; but this relief can not be granted, 
under a bill which alleges the payment of the entire purchase- 
money by the complainant, onl claims a resulting trust in the 
entire tract of land. Bibb v. Hunter, 352. 

64. Dismissal of bill without prejudice.—When a bill asserts inconsis- 
tent and repugnant rights, and is dismissed on that account, the 
dismissal is properly made without prejudice. Williams, Deacon 
& Co. v. Jones, 119. 

65. Revision of register’s findings on facts.—As to conclusions of fact 
drawn by the register on a reference, all reasonable presumptions 
will be indulged in support of his rulings; and they will not be 
disturbed, unless they are based on wrong legal principles, or are 

. clearly shown to be erroneous on the evidence. Gresham v. 
Ware, 192. 

66. Revision of chancellor’s decision on facts.—The settled rule of this 
court, in reviewing the chancellor’s decision on facts, is not to 
reverse unless clearly convinced that he erred. Gilmer v. Wal- 
lace, 464 ; Moog v. Farley, 246. 


CHANGE OF VEN®E. 


1. When application must be made.—An application for a change of 
venue, in a criminal case, is required to be made ‘‘as early as 
practicable before the trial’’ (Code, § 4911); and it comes too late 
when made after several postponements of the case, after an ap- 
plication for a continuance has been overruled, after the wit- 
nesses have been sworn and put under the rule, and after the 
solicitor has expressed himself satisfied with the jury. Shackle- 
ford v. The State, 26, 


CHARGE OF COURT TO JURY. 


1. Abstract charge.—A charge asked, based on facts which there is no 
evidence tending to establish, is properly refused, because ab- 
stract. Westbrook v. Fulton, 510. 

. Ambiguous charge.—When a charge asked and refused is ambigu- 
ous, or susceptible of two constructions, that construction will be 
adopted which is least favorable to the party asking it... Carter 
v. Chambers, 223. 

3. Construction of charge in connection with evidence.—Charges to the 

jury must be construed in connection with the evidence; and if 
a charge, when so construed, is free from error, though it asserts a 
rule which, when applied to a different state of proof, would not 
be correct, it is no ground of reversal. Jb. 223. 

4. Charge on oral testimony ; when invading province of jury.—The 
credibility of oral testimony being a question for the decision of 
the jury, a charge is erroneous which assumes, or states as fact, 
any material matter which depends on the sufficiency of oral tes- 
timony for its establishment; yet, where the record affirmatively 
shows that certain facts were admitted, or were clearly proved 
and not disputed, they may be stated without hypothesis, Jb. 223, 

5. Charge as to witness swearing falsely ; not authorized by conflict in 
testimony.—A mere conflict in the testimony—as where one wit- 
ness testifies that he heard one of the parties make a certain 
declaration, while others, also present at the time, testify that 
they did not hear it—does not authorize a charge to the jury as to 
the effect to be given to the testimony of a witness who has sworn 
falsely in one particular. Jb. 223. 

6. Charge objectionable for generality, confusing, or misleading.—A 
charge which, as applied to the particular case, is correct, though 
asserting a general principle too broadly, or which has a tenden- 
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“y to confuse or mislead the jury, may properly be refused ; but, 
if given, it is not a reversible error. Jb. 223. 


7. General charge in favor of defendant ; when authorized or proper.—A 


general charge in favor of the defendant should never be given, 
except when the plaintiff has failed to make out a prima facie 
case, or where, on the admitted facts, he is not entitled to re- 
cover; and where there is any conflict, however slight, in the 
testimony as to any fact material to the defense, such charge is 
properly refused. Hallv. Posey, 84. 


8. Charge construed ; explanatory charge.—A charge to the jury in 


10. 


11. 


2 
uve 


14. 


15. 





these words: ‘“‘If the jury believe that thesaw was out of order, 
and more dangerous than a sharp saw by reason of not being 
properly sharpened, and that the dullness of the saw caused the 
injury here complained of, and that this was unknown to the 
plaintiff, and that it could have been known to the defendant but 
tor the want of reasonable care and diligence in keeping the saw 
in the proper condition, then their verdict ought to be for the 
plaintiff,’’—does not invade the province of the jury, by assum- 
ing as fact matters dependent entirely on oral testimony; nor in 
failing to limit their conclusions or belief to the matters estab- 
lished by the evidence, as in the usual form, ‘‘If the jury believe 
from the evidence ;”’ and if injury was apprehended from its form, 
an explanatory charge should have been asked. Jb. 84. 

Charge misleading, or invading province of jury.—When the testi- 
mony is indeterminate, circumstantial, or such that inferences of 
fact are necessary to complete its probative sufficiency, the rule 
imperatively requires that, in charging the jury, nothing shall 
fali from the lips of the presiding judge which tends in the slight- 
est degree to invade their peculiar province in weighing and sift- 
ing the evidence; though the court may give proper instructions 
as to the burden of proof, legal presumptions, or anything else 
that is merely matter of law. Westbrook v. Fulton, 510. 

Charge misleading jury.—A charge which calls on the jury to insti- 
tute a comparison between the probative force of the testimony of 
different witnesses, equally credible, and having equal means of 
knowledge, is calculated to confuse and mislead them, and should 
never be given; but the giving of such a charge is not a reversi- 
ble error. Ala. Fertilizer Co. v. Reynolds & Lee, 497. 

Charges as to burden of proof.—It is the duty of the court to de- 
termine, and to instruct the jury if necessary, on whom rests the 
burden of proof as to any material issue; and a charge which 
-submits that question to the jury, or which places the burden of 
proof on the wrong party, is a reversible error. Jb. 497. 

Charge submitting legal question to jury.—It is the province and 
duty of the court to construe the record showing the prosecution 
and its termination, and its legal effect should not be submitted 
to the determination of the jury. Steed v. Knowles, 446. 

Charge on part of evidence.—When witnesses are examined by both 
parties, and testify to material facts, all the facts and circum- 
stances should be submitted to the jury; and a charge which se- 
lects one witness, gives his testimony undue prominence, and in- 
dicates to the jury that they may look to it alone, is properly re- 
fused. Railroad Co. v. Deaver, 216. 

Charge asked and refused, but not shown to have been asked in writing. 
Charges asked and refused must be shown to have been asked in 
writing, else this court will presume that they were not in writing, 
and were refused on that account. Harrison v. The State, 29. 

Charge as to legal maxim favoring escape of innocent.—A charge 

asked, in a criminal case, instructing the jury, ‘‘thatitis a maxim 
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of the law, that it is better for ten guilty men to escape than that 
one innocent man should suffer,’’ tends to mislead them, and is 
properly refused. Garlick v. The Siate, 265. 

Charge ignoring proof of time and place.—-A charge is misleading, if 
not. erroneous, which authorizes the jury to find a verdict of 
guilty without any consideration of the evidence as to the venue, 
or as to the time when the offense was committed. Shackleford v. 
The State, 26. 


. Charge as to inference of malice from character of weapon.—A charge 


which instructs the jury, ‘‘if they believe from the character of 
the weapon used that the shooting was with malice, then the de- 
fendant would be guilty of murder,’’ authorizing the inference of 
malice from the character of the weapon used, without regard to 
the other circumstances in evidence, is erroneous. Jordan v. The 
State, 9. 


. Charge as to reasonable doubt.—A charge to the jury, in a criminal 


‘ase, in these words: ‘‘In making up their verdict, and after 
having considered all the evidence, if the jury entertain a reason- 
able doubt as to the truth of any part of the evidence, they should 
give the defendant the benefit of that doubt, and discard all the 
evidence adverse to him, as to which they entertain such reason- 
able doubt, and give consideration to all that portion which is 
favorable to him, and as to which they have reasonable doubt, so 
that he may obtain the full benefit of every reasonable doubt; 
and if, after treating the entire evidence in this way, they enter- 
tain a reasonable doubt as to any material element of the offense, 
they should give the defendant the benefit of that doubt, and ac- 
quit him,’’—‘‘is too complicated to be given in charge to a jury, 
and asserts one proposition which is not sound. Carney v. The 
State, 14. 

Same.—A charge asked, which claims an acquittal ‘‘if the jury 
have a doubt about the defendant’s guilt,’’ is properly refused: 
only a reasonable doubt justifies an acquittal. Jones v. The 
State, 23, 

Charge as to “legal excuse’’ for shooting ——What would bea “legal 
excuse”’ for the act of shooting, is a question of technical, legal 
learning, which the court should define, and should not leave to 
the decision of the jury; and a charge which leaves it to the jury 
is properly refused. Jb. 23. 

Charge as to self-defense.--A charge asked, invoking the doctrine of 
self-defense, but ignoring the question of provocation by the de- 
fendant, which there is evidence tending to establish, and also 
ignoring the question whether there were any other means of es- 


- cape, is properly refused. Jb. 23. 
2. Same.—A charge asked, which bases the defendant’s right to an 


acquittal on his reasonable apprehension of an assault, ignoring a 
real or apparent danger to life or limb, and also the question of 
retreat, is properly refused. Hall v. The State, 32. 


CHARITIES. See Cuancery, 38-42. 
CODE OF ALABAMA. 


i 
9 
3. 


4, 
5. 


§ 408. Official bond of tax-collector. Lott v. Mobile County, 69. 


2. § 460. Deed of probate judge for lands sold for taxes. Bolling v. 


Smith, 535. 
§ 464. Limitation of action for recovery of lands sold for taxes. 
Hughes v. Anderson, 209 ; Bolling v. Smith, 535, 
§ 768. Appointment of special constable. Floyd v. The State, 39. 
§ 906. Official bond of county superintendent. Reed v. Summers, 


Owns 
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6. § 988. Certificate of purchase of sixteenth-section lands. Wat- 


~I 


o 


son v. Prestwood & Fletcher, 416, 


- §§ 1586-7. Lawful fences; trespassing cattle. Wilhite v. Speak- 


man, 400. 


. §§ 1692-3. Action by county on bond of bridge contractor. James 


v. Conecuh County, 304. 


. §§ 1699-1712. Statutory duties and liabilities of railroad compa- 


nies. Railroad Co. v. Deaver, 216 ; Railroad Co. v, 
Fullerton, 298. 


10. § 1785. Publication of municipal ordinances. Pitts v. Opelika, 
527. 
11. § 2121. Statute of frauds; promise to answer for debt of another 
yerson. Wright v. The State, 262. 
12. § 2129. Express trust in lands. Bibb v. Hunter, 351. 
13. § 2449. Sale of decedent’s lands for equitable division. Roulston 
v. Washington, 529; Bolling v. Smith, 535. 
14. § 2717. Removal of husband as wife’s trustee. Kraft v. Lohman, 
323. 
15. § 2728. Earnings of wife secured to her separate use. Araft v. 
Lohman, 323. 
16. § 2820. Exemption of homestead. Hines v. Duncan, 112. 
17. § 2822. Conveyance of homestead. Hines v. Duncan, 112; 
Strauss & Steinhardtv. Harrison, 324. 
18. § 2843. Lease of homestead. Hines v. Duncan, 112. 
19. §§ 2878-9. Redemption of real estate sold under execution. Rich- 
ardson v. Dunn, 167. 
20. § 2902. Action by State; instructions of governor to attorney- 
general. Woljfe v. The State, 201. 
21. § 29€5. Joint and several obligations. Lott v. Mobile County, 69. 
22. §§ 2951-54. Suggestion of adverse possession and erection of per- 
panent improvements. Coltart r. Moore, 361. 
23. § 3045. Proof of foreign statute. Edmunds v. The State, 48. 
24. § 3058. Proof of transactions with decedent, by testimony of par- 
ty. Bibb vr. Hunter, 351. 
25. § 3112. Nonsuit with bill of exceptions. Levinshon v. Edwards, 
293. 
26. §§ 3121-22. Appeals from justice’s court. Lehman, Durr & Co. 
v. Hudmon, 532. 
27. § 3146. Re-taxation of costs. Forcheimer & Co. v. Kaver, 285. 
28. § 3397. Summary proceeding against defaulting county superin- 
tendent. Reed r. Summers, 522. 
29. §§ 3440-61. Statutory lien of contractors and material-men, Bed- 
sole v. Peters, 133; Lane & Bodley Co. v. Jones, 156. 
30. § 3467. Landlord’s statutory lien. Hardin v. Pulley, 381. 
31. § 3472. Attachment at suit of landlord. Knowles v. Steed, 427. 
32. §§ 3537-40. Arbitration of pending suit. Dudley v. Farris & Me- 
Curdy, 187. 
33. § 3547. Judgment on award. Dudley v. Farris & MeCurdy, 187. 
34. § 3693. Appeals from justices. Knowles v. Steed, 427. 
35. § 3704. Unlawful detainer. Murphree v. Bishop, 47. 
36. § 3754. Suit against jointobligors. Lott v. Mobley Cuunty, 69. 
37. § 3790. Amendments in chancery. orton & Bilis: r. N. O. &S. 
Railroad Co., 590. 
38. § 3886. Bill in equity by creditor witout lien. Jones v. Massey, 
370. 
39. § 4109. Carrying concealed weapons. Smith r. Tie State, 257. 
40. § 4130. Aiding prisoners to escane. Hours! & [ill v. The State, 55, 
41. § 4188. Seduction. Carney v. The State, 14. 
42. § 4203. Abusive language near dwelling-house, Weaverv. The 





State, 279. 
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‘ 43. § 4204. Retailing liquors without license. Campbell v. The State, 
oy 
~d . 
- 44. § 4325. Enticing away servant. Tarpley v. The State, 271. 
45. § 4354. Sale or removal of mortgaged property. Steed v. Knowles, 
8 446. 
46. § 4560. Statutory trespass on lands. MecCordv. The State, 269. 
7 47. § 4449. Repeal of statute pending prosecution. Barton v. Gads- 
. den, 495. 
48. § 4644. Limitation of criminal prosecution. Martin v. The State, 
267. 
’ . ° : ° . " . 
49. § 4815. Indictment for perjury. Davis vr. The State, 20. 
r 50. § 4819. Preferring new indictment. Smith v. The State, 21. 
51. § 4852. Bail. Rogers v. The State, 59. 
52. § 4862. New undertaking of bail. State v. Posey, 45. 
r 53. §§ 4867-8. Scire facius against bail. State v. Posey, 45. 


54. § 4883. Challenge of juror. Harrison v. The State, 29. 
, 55. § 4911. Change of venue. Shackleford v. The State, 26. 


COLLATERAL SECURITY. 


1. Transfer of negotiable paper as collateral security.—When negotia- 
ble coupon bonds, or other commercial instruments, are trans- 

. ferred as collateral security, for the repayment of money advanced 

on the faith of them, the holder should be permitted, on foreclos- 

ure of a deed of trust given to secure them and other bonds issued 
at the same time, to prove for the entire amount of the collaterals 
so held by him; but he can only recover the amount of his origi- 

nal debt, with lawful interest thereon. Morton & Bliss v. N. O.& 

S. Railroad Co., 590. 

: 2. Same; allowance of counsel fees.—Counsel fees incurred by the 
holder of bonds so transferred, in the suit to foreclose the deed 
of trust, not being a part of the debt for which the bonds were 
transferred as collateral security, can not be allowed as part of 
the amount for which they are entitled to prove, over and above 
the amount of their debt. Jé. 590. 

3. When mortgagee, or his assignee, is not purchaser for valuable con- 
sideration.--When a mortgage is given merely as security for a 
pre-existing debt, no new consideration entering into the transac- 
tion, the mortgagee is not entitled to protection against an out- 
standing equity of which he had no netice,as a purchaser for val- 
uable consideration ; and if he transfers his interest as collateral 
security for an existing debt, without any new consideration, his 
ussignee iv not a purchaser for value. Banks v. Long, 319. 

4. Election of remedies in case of wrongful payment.—When a party 
has a right to elect whether he will ratify or dis» ffirm a wrongful 
payment, he must either ratify or disaffirm it as an entirety; and 
he ean not, while suing the original debtor, maintain an action 
against the person to Ww1om the money was paid, or fasten a trust 
on the property received by him in payment. But, if the ay se 
ty was merely received as collateral security for the debt, he may 
pursue it in equity, and at the same time maintain an action at 
law against the debtor; and the holder of a bill of exchange, to 
whom it has been transferred as collateral security by the payee, 
does not forfeit his right of action against the other parties, by an 
unsecessful suit against one. Williams, Deacon & Co. v. Jones, 
119, 


COMMON CARRIER. 


1. Liability for loss or damage.—A common carrier, receiving goods 
for transportation, is an insurer, except against the act of God or 
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the public enemy, or the wrong or negligence of the party com- 
plaining; and is liable for the accidental loss of the goods by fire, 
L. & N. Railroad Co. v. MeGuire & Co., 295. 

2. Same; continues how long.—In the absence of statutory regulations, 
the liability of a common carrier continues, after the goods have 
reached their destination, until the consignee has had a reasona- 
ble time to remove them; and after that time he is liable only 
as a warehouseman, or bailee for hire. Jb. 395. 

3. Same; after demand and failure to deliver—When a carrier fails, 
without good excuse, to deliver the goods on demand after they 
have reached their destination, he continues 1o hold them as 
carrier at his own risk and peril. Jb. 395. 

4. Same; lien for charges, as excuse for failure to deliver.—If the fail- 
ure to deliver the goods, on demand of the consignee, is not 
placed on the ground of a lien for charges, or the non-payment 
thereof, the carrier can not set up such lien or non-payment in 
defense of a subsequent action for the loss of the goods. Ib. 395. 

CONFEDERATE CURRENCY. 

1. As consideration for purchase of railroad bonds.—Railroad bonds, 
issued in 1862-63, and sold for Confederate currency, being en- 
forced as an equitable mortgage against subsequent purchasers 
of the railroad franchise and property, the plaintiff’s recovery is 
limited to ‘‘the purchasing value of the currency thus paid, at the 


time of the purchase, with interest on that value.”’ Spence v. 
M. & M. Railway Co., 576. 


CONSTABLE, 


1. Appointment of minor as special constable.—A minor is not eligible 
to the office of constable; but, when specially appointed by a 
justice of the peace to execute a particular process (Code, § 768), 
he is an officer de facto. Floyd v. The State, 39. 


CONSTITUTIONAL LAW. 


1. Construction of statute in favor of its constitutionality.—When a 
statute is fairly susceptible of two constructions, one of which 
will uphold, and the other defeat its constitutionality, the former 
construction will be adopted, even though it be the less natural. 
Quartlebaum v. The State, 1. 

2. Revenue license-tax on sewing-machine companies; construction and 
constitutionality of—The statutory provision imposing a license- 
tax of $25.00 on ‘‘every sewing-machine company selling sewing- 
machines, either themselves or by their agents, and all persons 
who engage in the business of selling sewing-machines’’ (Sess. 
Acts 1884-5, p. 17, §§ 8, 14, sub-d. 20), does not discriminate be- 
tween companies and natural persons, but authorizes a convic- 
tion against either, on proof of single sale, made under circum- 
stances which show that it was done in the prosecution of the 
business ; nor does the further provision contained in said sub- 
section, which exempts from the payment of said tax ‘‘merchants 
engaged in a general business, keeping sewing-machines as a 
yart of their stock in trade,’’ make any unconstitutional discrim- 
ination. Jb. 1. 

3. Statute creating and punishing offense of enticing away servant.—At 
common law, an unauthorized interference by a third person 
with the contractual relations existing between master and ser- 
vant, was an actionable tort ; and the statute making it a misde- 
meanor, under certain circumstances, punishable by fine (Code, 

§§ 4325-27 ; Sess. Acts 1880-81, p. 42), is not an indirect attempt 
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to punish the violation of a contract by fine and imprison- 
ment, nor otherwise objectionable on constitutional grounds. 
Tarpley v. The State, 271. 

4. Local prohibitory law in charter of manufacturing company.—The 
4th section of the act incorporating the Tallassee Manufacturing 
Company Number One, approved January 29th, 1852, which 
makes it a misdemeanor for any person to sell intoxicating liquors. 
‘‘by retail or otherwise, within four miles of the factories of said 
corporation,’’ became operative as soon as the factories of the 
corporation were erected ; and it still continues of force as a valid 
legislative enactment, though all the property of the corporation 
has been sold under a decree in chancery, and the purchasers 
are carrying on the same business there under a new corporate 
name. Ashurst v. The State, 276. 

5. Tax on appeal for benefit of Supreme Court Library.—The statute 
imposing a tax-fee of six dollars in each case decided on appeal 
by this court, for the benefit of the library (Sess. Acts 1882-83, 
p. 149), is a legitimate exercise of the taxing power, and is not 
violative of any constitutional provision. Swann & Billups v. 
Kidd, 431. 

6. Constitutional protection to franchises granted by corporations.—A 
franchise granted by a municipal corporation, on valuable con- 
sideration, by an ordinance in the nature of a contract, if legal, 
is within the protection of the constitutional provision against 
laws impairing the obligation of contracts; and it can neither be 
taken away by the repeal of the ordinance, nor impaired by a 
subsequent grant of such franchise to another. Jn re Street Rail- 
way Companies, 465. 

7. Grant of exclusive franchise, in perpetuity, to street railway company. 
Neither the charter of the city of Birmingham, nor the general 
statutes, confer on that corporation the power to grant, by ordi- 
nance in the nature of a contract, the exclusive franchise in per- 
petuity of running a street railway through certain designated 
street and avenues of the city; and if such power were granted 
by its charter, or by any public statute, it would be violative of 
the constitutional provision (Art. I, § 23) against the passage of 
any law ‘‘making any irrevocable grant of special privileges or 
immunities. Jb. 465. 


CONTRACTS. 


1. Intention of parties to contract ; how ascertained or proved.—-In the 
construction of a written contract, the intention and meaning of 
the parties must be ascertained from the terms of the writing, the 
nature of the transaction, and the surrounding circumstances ; 
and they can not be allowed to testify as to their understanding 
and intention. Kylev. Bellenger, 516. 

2. Construction of instrument partly written and partly printed.—-In the 
construction of an instrument partly written and partly printed, 
greater weight is to be attached to the written than to the printed 
portions; but the instrument must be examined in its entirety, 
apparent discrepancies reconciled, if possible, and some operation 
given to each clause. Bolman v. Lohman, 63. 

3. Implied contract that passengers may alight at platform not owned by 
railroad company.—If the trains of the defendant railroad compa- 
ny were accustomed to stop at the platform at which the plaintiff 
desired to alight, although it was neither constructed nor owned 
by the company, an implied contract that passengers might stop 
there may be raised. L. & N. Railroad Co, v. Johnston, 436. 

4. Sale of manufactured article ; when property passes to purchaser, 
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Under a contract for the sale and purchase of a manufactured ar- 
ticle, the property does not pass to the purchaser by his order to 
the manufacturer and its acceptance: there must be the selection 
and appropriation of one particular article, and facts showing an 
intention to pass the title or property to the purchaser. Jones & 
Co.v. Brewer, 545. 

5. Same.—When the manufacturer, on receipt of the order, selects a 
particular article, and forwards it by railroad. as directed. taking 
the bill of lading in his own name, attaching it to the draft for the 
price, and indorsing it to the freight agent at the place of desti- 
nation, with instructions to ‘‘deliver to bearer ;’’ these facts show 
an intention to retain the title unti! payment, and a loss by acci- 
dental fire at the railroad depot falls on the seller. Ib. 545. 


CORPORATIONS. 


1. Corporation for manufacturing machinery ; can not act as agent to 
sell for another.—A private corporation, organized, as declared in 
its charter, for the purpose of manufacturing and repairing ma- 
chinery, and prohibited from contracting any debt without the 
written consent of its board of directors, has no power toact as the 
agent of ancther manufacturer in making sales of his machinery. 
Westinghouse Machine Co. v. Wilkinson & Cole, 312. 

2. Same ; promissory note of purchaser.—-The corporation having no 
power to act as such agent in making sales, a promissory note 
taken by it from a purchaser, for the agreed price, payable to 
itself, is void; and the manufacturer can not maintain an action 
on it, either against the maker, or against the corporation as in- 
dorser. Ib. 312. 

3. Purchasers from corporation.—Persons dealing with a corporation 
are required, at their peril, to inform themselves of the fact that 
it has a legal existence, and of the extent of the powers conferred 
by its charter; and they are chargeable with notice of every fact 
which woukd be disclosed by the act of its incorporation, or other 
acts therein referred to. Spence v. M. & M. Railway Co., 576. 

. Railroad corporation ; power to acquire mineral lands,—A railroad 
corporation can not, without an express grant of power, acquire 
or recover mineral interests in lands, since such property is 
neither necessary nor proper for carrying out the purposes of the 
corporation. Wilks v. Geo. Pacific Railroad Co., 180. 

. Exstoppel by contract with corporation —If a party who contracts with 
a corporation thereby estops himself, when sued on the contract, 
from denying the power of the corporation to make it, as to which 
the decided cases are conflicting, the principle does not apply 
when acorporation seeks to enforce a contract as assignee of one 
of the original parties. Jb. 180. . 

. Power to enforce executory contract.—A corporation can not, without 
an express grant of power, sue on an executory contract, and re- 
cover an interest in lands, when it does not appear that such land 

or interest is necessary for carrying into effect some power or 
purpose for which the corporation was created. Jb. 180. 

7. Deed of railroad corporation, executed by agent.—Held, re-affirm- 
ing Standifer v. Swann & Billups (78 Ala. 88), that a convey- 
ance of lands which belonged to the Alabama & Chattanooga 
Railroad Company, executed by J. C. Stanton as general superin- 

tendent and attorney in fact, without written authority from the 

, board of directors, or other governing body of that corporation, 

passed no title or estate of which a court of law could take cogni- 

zance ; that if the corporation be held to have ratified the act of 
such agent in making the sale and conveyance, by its knowledge 
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of the facts and its failure to dissent, such ratification could only 
operate as an equitable estoppel, which is not cognizable at law. 
Ware v. Swann & Billups, 330. 

8. Municipal corporations ; powers of.—Municipal corporations can 
only exercise such powers as are expressly granted in their char- 
ter, or such as may be necessary and proper to carry the express 
powers into effect, including such as are indispensably necessary 
to the declared objects and governmental purposes for which such 
corporations are created; and any reasonable doubt as to the ex- 
istence of a power claimed to be conferred by the charter, will be 
resolved against the corporation. Jn re Street Railway Compa- 
nies, 465. 

9, Publication of municipal ordinances.—The statutory provision re- 
quiring the ordinances of municipal corporations to be published 
ten days before they become operative (Code, § 1785), applies 
only to those corporations which are organized under the general 
law of which that provision is a part, and not to municipalities 
created by special statute, or legislative act.—Pitts v. District of 
Opelika, 527. 

10. Same.—When the special statute creating a municipal corporation 
does not prescribe the length of time its ordinances shall be pro- 
mulgated before they become operative, it is only necessary that 
there shall be a substantial compliance with the constitutional 
provision, that no person ‘‘shall be punished but by virtue of a 
law established and promulgated prior to the offense’’ (Art. I, § 
8); which only requires that the promulgation shall be reasonably 
suflicient to accomplish the humane and just purpose for which it 
was enacted, as determined by the particular circumstances of 
each case. Ib. 527. 

11. Same.—In this case, the corporation called the ‘‘District of Ope- 
lika’’ being created by special statute (Sess. Acts 1882-83, p. 485), 
which does not prescribe the length of time its ordinances shall 
be promulgated before they become operative, this court can not 
atlirm, as matter of law, that an ordinance is not of force seven 
days afterits enactment. Jhb. 527. 

12. Municipal ordinance construed, as to sentence to fine and hard labor. 
The municipal ordinance of the city of Montgomery, providing 
that any person convicted of a violation of any by-law or ordi- 
nance of the city ‘‘may be punished by fine or imprisonment, or 
by fine and imprisonment, or by hard laborupon the streets or 
public works of the city,’’ does not authorize the imposition of a 
money fine and a sentence to hard labor for ore and the same of- 
fense; though hard labor may, under the provisions of another 

- ordinance, be imposed on non-payment of the fine. Ex parte 
City Council of Montgomery, 275. 

13. Municipal ordinance prohibiting sale of spirituous liquors, repealed 
by subsequent ordinance prohibiting sale without license.—A munici- 
pal ordinance prohibiting the sale of spirituous liquors under a 
penalty, and a subsequent ordinance prohibiting their sale with- 
out a license, the price of which is prescribed, being inconsistent 
and repugnant, the former is repealed by the latter. Barton v. 
Gadsden, 495. 

14. Subscription to railroad by municipal corporation ; levy of tax to pay 
interest on boads.—The power being granted to the corporate au- 
thorities of the city of Montgomery. by special statute, ‘‘to levy 
such taxes as may be necessary, upon the real and personal prop- 
erty in said city,’’ to pay the interest on the city’s subscription 
to the capital stock of the South and North Alabama Railroad 
Company, a levy on real property only was not void, the failure 
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to include personal property also being a mere irregularity; and 
the action of the authorities being in its nature legislative and 
governmental, rather than corporate, the onus is on a party as- 
sailing it to show that a different rate of taxation was necessary, 
Winter v. City Council of Montgomery, 481. 

15. Action against municipal corporation, for water supplied for sanitary 
purposes; contract ultra vires.—The defendant in this case, a mu- 
nicipal corporation, having power under its charter to contract 
with plaintiff for a supply of water to be used in flushing sewers 
and extinguishing fires, an action lies to recover the agreed price 
of the water supplied and used in any one year, without regard to 
the power of the corporate authorities to enter into a valid con- 
tract for water for a term of twenty years or more. City Council 
v. Water- Works Co., 233. 

16. Same ; set-off or recoupment of damages on account of deficiency in 
quantity or quality of water—In such action against the corpora- 
tion, the defendant can not be allowed to set off or recoup dam- 
ages sustained by private persons, citizens and property owners, 
on account of property destroyed by fires by reason of the insufli- 
ciency of the water supplied by the plaintiff to extinguish fires; 
and if the defendant could, in any case, recoup damages on ac- 
count of the defective quality of the water supplied, the question 
is not properly raised by the pleadings. Jb. 233. 

17. Same ; evidence of custom in other cities, as to use of water.—Evi- 
dence of an alleged custom in other cities having water-works, to 
use for sanitary purposes, flushing sewers, &c., water drawn 
through fire-plugs, is not competent or admissible for the defend- 
ant, in the absence of evidence as to the terms of the contracts 
ie which the water was supplied and used in those cities. 

b. 238. 


COSTS. 


1. Fees of witnesses summoned but not examined ; re-taxation of costs. 
The fees of witnesses summoned by the successful party, but not 
examined by him, can not be taxed as a part of the cost in his 
favor, unless he shows to the court, by affidavit or otherwise, that 
there was a real or apprehended necessity for them; and when 
improperly included, the unsuccessful party may have the costs 
re-taxed under the statute (Code, § 3146), which is but a sub- 
stantial affirmation of the pre-existing rule. Forcheimer & Co. v. 
Kaver, 285. 


COUNTY. ‘ 


1. Action by, on bond of bridge contractor.—When a bridge has been 
erected under contract with the county commissioners, anc bond 
taken from the builder conditioned to keep it in good repair for 
five years (Code, §§ 1692-93), that court may notify and require 
the builder to repair it, and, in the event of his refusal or neglect 
to do. so, maintain an action on the bond, in the name of the 
county, without previous information or complaint by a freeholder 
of the county. James v. Conecuh County, 304. 

2. Bequest to county, in trust for preservation of private burial-place. 
Neither the county as a corporation, nor the court of county com- 
missioners, has power to take a bequest in perpetuity, in trust to 
lend or invest the money, and to appropriate the annual interest 
to the repair and preservation of the private burial-ground of the 

testatrix and her family. Holifield v. Robinson, 419. 
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CRIMINAL LAW. 
ABUSIVE OR INSULTING LANGUAGE. 


1. Sufficiency of indictment.—In an indictment for using abusive, in- 
sulting or obscene language, in or near a dwelling-house, or in the 
presence of women (Code, § 4203; Sess. Acts 1880-81, p. 30), it 
is sufficient to pursue the language of the statute, and is not 
necessary to specify the words used. Weaver v. The State, 279. 

2. Ownership of house ; averment and proof of.—When a widow mar- 
ries again, and removes with her husband from her former resi- 
dence, leaving her children by the first marriage in possession, 
the house may be described in an indictment as their dwelling- 
house. Jb. 279. 

3. What words constitute offense.—Where the defendant, whose wife 
had left him, went to the house where her children by a former 
marriage lived, searching for her, and, on leaving, was told by 
one of them not to come there again; to which he replied, ‘‘ /’Ul 
go where Idam please, and it don’t make adam bit of difference 
where it is ;’’ held, that these words would support a prosecution 
under the statute. Jb. 279. 


ARREST. 


4. Authority of arresting officer.—If the arrested person, being brought 
by the officer into the presence of the magistrate, attempts to 
escape before the magistrate has taken any step, or made any 
order changing his legal status, he may be pursued and recap- 
tured by the arresting officer without any new process. Floyd v. 
The State, 89. 


ARSON. 


5. Averment and proof of ownership of house.-—In an indictment for 
arson, or attempted arson, the ownership of the building may be 
charged to be in A or B disjunctively (Code, § 4798); and if the 
evidence shows that it belonged to A, B and C jointly (Sess. 
Acts 1878-9, p. 46), the variance is immaterial. Brown v. The 
State, 51. 

6. To what defendant may testify as witness.—Defendant, testifying as a 
witness for himself, can not be permitted to testify that he went 
into the basement of a building, where he was caught setting fire 
to some shingles, not for the purpose of setting fire to the build- 
ing, but for the purpose of getting some whiskey. Jb. 451. 


AssauLts; ASSAULT AND Barrery. ° 


7. Canduct of prosecutor prior to assault ; admissibility as evidence. 
The difficulty between the defendant and the prosecutor, orig- 
inating in a dispute about the latter’s* refusal to sell ice for 
asick person, on request of a youth who was the defendant’s 
cousin, having take place in the afternoon; and it being shown 
that the prosecutor went, during the morning of that day, to the 
store of the defendant’s father, to explain or talk about the 
matter; the fact that he was then angry or agitated, or his man- 
ner objectionable, is too far removed from the subsequent assault 
and battery to form a part of the res gestw, And is not competent 
evidence for the defendant for any purpose. Hevry v. The 
State, 42. 

8. Variance in character of weapon used.—U nder an indictment which 
charges an assault with a razor, a conviction may be had on proof 
of an assault with a pocket-knife; the two instruments being of 
the same kind, and the character of the wounds inflicted being sub- 
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stantially the same, the variance is immaterial. Hull v. The 
State, 32. 

9. Conviction of less offense than charged.—Under an indictment for an 
assault with intent to murder, a conviction may be had ofa 
simple assault, or an assault and battery ; consequently, a charge 
which claims an acquittal, because the evidence fails to establish 
the felony, is properly refused. Jones v. The State, 23. 

10. Self-defense.—When two persons meet together, mutually use in- 
sulting words, and then fight willingly, or by mutual consent, it 
is immaterial which commenced the quarrel, and neither can set 
up the plea of self-defense ; nor can he who provoked the quarrel 
set up that defense, being regarded as the aggressor, although he 
afterwards fought unwillingly; but he who is not the aggressor, 
merely using abusive words in reply to such words, and not fight- 
ing ee: may protect himself from assault and injury, by 
opposing force with force so far as may be necessary. Howell v, 
The State, 283 ; also, Jones v. The State, 23; Hull v. The State, 32; 
Henry v. The Stute, 42. 


Balin. 


11. Nature of proceeding; waiver of trial by jury.—In scire facias 
against bail on a forfeited recognizance, which is a civil proceed- 
ing, the issue presented is required to be decided by the court 
(Code, §§ 4867-8); and if any issue can arise which would 
properly be determined by a jury, the failure to demand it is a 
waiver of the right. The State v. Posey, 45. 

12. Discharge of sureties by order for new recognizance.—When the 
principal defendant is required by the court to enter into a new 
undertaking of bail, because of the insufficiency of the first, and 
is ordered into custody for his failure to do so (Code, § 4862), the 
sureties are discharged for any future default. Jb, 45. 

13. Discharge of bail, by discontinuance of prosecution.—Where a per- 
son is bound over to appear at the next term of the Circuit Court, 
and from term to term thereafter until discharged by law (Code, 
§ 4862), to answer for an offense with which he is charged on pre- 
liminary examination before a magistrate; if no indictment is 
found against bim at that term of the court, no forfeiture taken, 
and the case not continued for further investigation, the prosecu- 
tion is discontinued, and the sureties on the recognizance are 
discharged. Rogers v. The State, 59. 


CARRYING CONCEALED WEAPONS. 


14. Former acquital, or conviction ; continuous offense.—Carrying a 
weapon concealed about the person (Code, § 4109), is necessarily 
an act continuous in its nature; and where it appears that the 
defendant, while visiting a neighboring plantation, and inviting 
the residents to a dance, exhibited a pistol at two houses some 
fifty or sixty yards apart, and has been tried and convicted (or 
acquitted) on the testimony of the persons at one of the houses, 
he can not be again prosecuted on the testimony of the persons 
who saw him at the other houses. Smith v. The State, 267. 


ENTICING SERVANT OR APPRENTICE. 


15. Constituents of offense.—{When the contract of hiring is within the 
terms of the statute, and has not expired, it is as much a viola- 
tion of the statute to hire the servant or laborer after as before he 
has abandoned the service of the master; but, it seems, know- 
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ledge by the defendant of the existence of the contract is a neces- 
sary element of the offense. Tarpley v. The State, 271. 

16, Constitutionality of statute creating and punishing offense.—At com- 
mon law, an unauthorized interference by a third person with the 
contractual relations existing between master and servant, was 
an actionable tort; and the statute making it a misdemeanor, 
under certain circumstances, punishable by fine (Code, §§ 4325-27 ; 
Sess. Acts 1880-81, p. 42), is not an indirect attempt to punish the 
violation of a contract by fine and imprisonment, nor otherwise 
objectionable on constitutional grounds. Jb. 271. 


EScAPeE. 


17. Assisting prisoner to escape from jail; constituents of offense.—To 
authorize a conviction for aiding a prisoner to escape from jail 
(Code, § 4130), it is not necessary that the escape be effected or 
attempted by the prisoner; nor is it necessary that there shall be 
the special intent to liberate any particular prisoner, though a 
general intent to liberate must exist, and must be found by the 
jury; nor can the offense be consummated against the known 
consent of the prisoner. Hurst & Hill v. The State, 55. 

18. Same; sufficiency of indictment.—In an indictment under this 
statute (Code, § 4130), a count which avers that the defendants 
‘did assist one G., who was lawfully confined in the county jail 
of said county, under a charge of murder, to escape from said 
jail,”’ or, ‘did, with the intent to facilitate the escape of said G. 
from said jail, break or blow a hole in the wall of said jail, by 
placing dynamite in said wall, and by igniting said dynamite ;”’ 
or, ‘‘did break the wall of said county jail, to assist said G. to 
escape from said jail;’’ or, ‘‘did, with and by the use of dyna- 
mite, break a rock which composed a part of the wall of said 
county jail, to assist said G. to escape from said jail,’’—is each 
fatally defective in describing the offense. Jb. 55. 

19. Officer de facto.—An officer de facto, executing process placed in his 
hands, is entitled to the same protection that the law gives to an 
officer de jure; and a person who is indicted for resisting him, or 
escaping from him, can not be heard to question his appointment. 
Floyd v. The State, 39. 


EVIDENCE. 


20. To what defendant may testify as witness.—A defendant in a criminal 
‘ase, testifying as a witness for himself, can not be permitted to 
testify as to his own uncommunicated motives or intentions; as, 
that he went into the basement of a building, where he was caught 
setting fire to some shingles, not for the purpose of setting fire to 
the building, but for the purpose of getting some whiskey. 
Brown v. The State, 51. 

21. Cross-examination of defendant, testifying as witness for himself. 
When the defendant in a criminal case avails himself of the stat- 
utory privilege of testifying as a witness for himself, he can not be 
cross-examined, against his objection, as to former indictments 
against him for other offenses, which are not pertinent to the issue 
to be tried. Smith v. The State, 21. 

22. Witness testifying to his examination before grand jury.—There is no 
error shown in allowing the prosecutor to testify to the fact that 
he was examined as a witness before the grand jury, since such 
evidence may sometimes be material, or it may have been intro- 
duced as merely preliminary to something else. Allen v. The 
State, 34. 
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23. Charge as to legal maxim favoring escape of innocent.—A charge 


29. 


30. 


31. 





IN DEX. 





asked, in a criminal case, instructing the jury, “‘ that it isa maxim 
of the law, that it is better for ten guilty men to escape than that 
one innocent man should suffer,’’ tends to mislead them, and is 
properly refused. Garlick v. The State, 265. 


24. Charge as to reasonable doubt.—A charge to the jury, in a criminal 


case, in these words: ‘‘ In making up their verdict, and after hay- 
ing considered all the evidence, if the jury entertain a reasonable 
doubt as to the truth of any part of the evidence, they should 
give the defendant the benefit of that doubt, and discard all the 
evidence adverse to him, as to which they entertain such reason- 
able doubt, and give consideration to all that portion which is 
favorable to him, and as to which they have reasonable doubt, so 
that he may obtain the full benefit of every reasonable doubt; 
and if, after treating the entire evidence in this way, they enter- 
tain a reasonable doubt as to any material element of the offense, 
they should give the defendant the benefit of that doubt, and ac- 
quit him,’’—‘‘ is too complicated to be given in charge to a jury, 
and asserts one proposition which is not sound.’”’ Carney v. The 
State, 14. 


Same.—A _ charge asked, which claims an acquittal ‘“‘if the jury 


have a doubt about the defendant’s guilt,’’ is properly refused: 
only a reasonable doubt justifies an acquittal. Jones v. The 
State, 23. 

Impeaching witness.—As affecting the credibility of a witness, it is 
permissible to show that he entertains, or has expressed, feelings 
of sympathy or hostility towards the party by or against whom 
he is introduced, but not towards a third person who did not take 
part in the difficulty. Henry v. The State, 42. 

Charge ignoring proof of time and place.—A charge is misleading, 
if not erroneous, which authorizes the jury to find a verdict of 
guilty without any consideration of the evidence as to the venue, 
or as to the time when the offense was committed. Shackleford 
v. The State, 26. 


ForGeERY. 


Forgery of receipt.—A receipt for money paid on account is an in- 
strument in writing by which a pecuniary demand purports to be 
discharged or diminished, and is the subject of forgery in the 
second degree (Code, § 4340), if falsely forged or altered with in- 
tent to defraud. Allen v. The State, 34. 

Same ; alteration of date.—The alleged forgery being an alteration 
in the date of a genuine receipt, by changing 1882 to 1884, it can 
not be assumed, on demurrer to the indictment, that the altera- 
tion was immaterial, as increasing one demand to the same ex- 
tent it purported to diminish another; but, if the evidence showed 
that in fact the existing indebtedness was not diminished, the 
payment being simply transferred from one debt to another, this 
would be pertinent to the inquiry whether there was an intent to 
defraud. Jb. 34. 

Proof of suits without production of record.—It being shown that 
the altered receipt was introduced as evidence by the defendant 
on the trial of an action on an attachment bond, which he had 
instituted against the person whose name was signed to the re- 
ceipt, and who had sued out an attachment against him; the ac- 
tion at law being collateral to the issue, it is not necessary that 
the records thereof should be produced before a witness can be 
allowed to testify in regard to them. Ib. 34. 

What writing may be subject of forgery.—A written instrument, pur- 
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36. 


38. 


40. 


41. 


porting to be an order by one person to another, to ‘“‘send the 
money by” the person in whose favor it is drawn, not specifying 
any amount, may be the subject of forgery (Code, § 4340), if it 
has the capacity to deceive or injure, as where the person to whom 
it is directed has money in his hands belonging to the person 
whose name is signed to it. Wright v. The State, 262. 


. Sufficiency of verdict.—Where each count in the indictment charges 


forgery in the second degree, a general verdict of guilty, not speci- 
fying the decree, is sufficient. Jb. 262. 


Homicipe. 


Homicide by two persons.—Where two persons are jointly indicted 
and tried for murder, and the evidence shows than one fired the 
fatal shot, while the other cut the deceased with a knife during 
the difficulty ; the latter is not guilty of murder, unless the cut 
with the knife contributed to the death of the deceased, or unless 
preconcert or community of purpose between the two defendants 
is shown, rendering each liable for the acts of the other. Jordan 
v. The State, 9. 

Self-defense.—When the piea of self-defense is relied on, it is always 
important to inquire who provoked the difficulty; for the party 
who provoked it can not set up that plea. Jones v. The State, 23 ; 
also, Henry v. The State, 43. 

Same.—A charge asked, invoking the doctrine of self-defense, but 
ignoring the question of provocation by the defendant, which 
there is evidence tending to establish, and also ignoring the ques- 
tion whether there were any other means of escape, is properly 
refused. Jones v. The State, 23. 

Charge as to “legal excuse’’ for shooting. —What would be a “‘legal 
excuse’’ for the act of shooting, is a question of technical, legal 
learning, which the court should define, and should not leave to 
the decision of the jury; and a charge which leaves it to the jury 
is properly refused. Jb. 23. 


. Self-defense ; charge as to.—A eharge asked, which bases the de- 


fendant’s right to an acquittal on his reasonable apprehension 
of an assault, ignoring a real or apparent danger to life or limb, 
and also the question of retreat, is properly refused, Hull v. The 
State, 32. 

Charge as to inference of malice from character of weapon.—A charge 
which instructs the jury, ‘‘if they believe from the character of 
the weapon used that the shooting was with malice, then the de- 
fendant would be guilty ef murder,’’ authorizing the inference of 
malice from the character of the weapon used, without regard to 
the other circumstances in evidence, is erroneous. Jordanv. The 
State, 9. 

Threats by defendant.—A threat made by the defendant, a few min- 
utes before the fatal difficulty, to kill ‘‘any body who hits M.,”’ 
though having immediate reference to one R., who had just been 
quarreling with said M., is admissible as evidence against him, 
when it is shown that the deceased soon afterwards struck said 
M., and that the difficulty between him and the defendant at once 
ensued. Ib. 9. 

Same.—Threats made by the defendant against the deceased, or 
against a class to which the deceased belonged, and prima facie 
referable to him, though his name was not mentioned, are com- 
yetent and admissible as evidence against him, and it is for the 
jury to determine whether they, in fact, had reference to the de- 
ceased. Harrison v. The State, 29. 

Same.—-Threats made by the defendant the day before the homi- 
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cide with which heis charged, though not naming the deceased or 
any other person—-as, ‘‘that they were in a row, and he would kill 
some of them before night, if they did not let him alone’’—are com- 

tent and admissible as evidence against him, and it is for the 
jury to determine, in connection with all the evidence in the case, 
whether they in fact had reference tothe deceased. Anderson v. 
The State, 5. 


2. Dying declarations ; when admissible—On the facts shown in this 


case, the declarations of the deceased were made under a sense of 
almost immediate death, from the effects of a wound which he 
had received, and which caused his death during the same night; 
and they were properly admitted as dying declarations, although 
partly made in answer to a question asked him, Jb. 5. 


43. Same ; memorandum of.—The admissibility of dying declarations is 


not affected by the fact that the witness testifying to them made 
a written memorandum of them, which was not signed by the de- 
ceased, nor read over to him; nor is it necessary to produce the 
memorandum, though the witness may refer to it to refresh his 
memory. Jb. 4. 


44. Acts or conduct of defendant before homicide ; relevancy of.—The con- 





duct of the defendant, a few hours before the killing, in taking 
his brother aside, and talking to him privately, is admissible evi- 
dence against him, ‘‘as one link in the chain of circumstances in- 
tervening during the several hours immediately prior to the kill- 
ing;’’ it being shown that the homicide was perpetrated with a 
gun, that the brother owned a gun, and that the defendant was 
seen, on the evening before, coming from the direction of his 
brother’s house, and carrying a gun. Jb. 4. 


INDICTMENT. 


. Conviction of less offense than charged.—Under an indictment for 
an assault with intent to murder, a conviction may be had of a 
simple assault, or an assault And battery ; consequently a charge, 
which claims an acquittal, because the evidence fails to establish 
the felony, is properly refused, Jones +. The State, 23. 

Abusive language, in or near dwelling-house.—In an indictment for 
using abusive, insulting or obscene language, in or near a dwell- 
ing-house, or in the presence of women (Code, § 4203; Sess. Acts 
1880-81, p. 30), it is sufficient to pursue the language of the stat- 
ute, and is not necessary to specify the words used. Weaver v. 
The State, 279. ‘ 

Same; averment as to ownership of house-—When a widow marries 
again, and removes with her husband from her former residence, 
leaving her children by the first marriage in possession, the house 
may be described in an indictment as their dwelling-house. Jb. 
278. 

Assisting prisoner to escape.—In an indictment under this statute 

(Code, § 4130), a count which avers that the defendants ‘‘did as- 

sist one G., who was lawfully confined in the county jail of said 

county, under acharge of murder, to escape from said jail;’’ or, 

“‘did, with the intent to facilitate the escape of said G, from said 

jail, break or blow a hole in the wall of said jail, by placing dy- 

namite in said wall, and by igniting said dynamite ;’’ or, ‘‘did 
break the wall of said county jail, to assist said G. to escape from 

said jail;”’ or, “‘did, with and by the use of dynamite, break a 

rock which composed a part of the wall of said county jail, to as- 

sist said G. to escape from said jail,’’—is each fatally defective in 

describing the offense. Hurst & Hillv. The State, 55, 
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49. Attempt to poison ; description of poisonous substance.—An indict- 
ment for an attempt to poison must allege that the drug, or other 
substance administered, was a deadly poison, or such as was 
calculated to destroy human life; and the better practice is to 
specify the name of the drug, or other substance, or that it was 
unknown. Shackleford v. The State, 26. 

50. Larceny ; description of bank-note.—In an indictment for larceny, 
it is sufficient to describe the thing stolen as ‘‘one five-dollar bill, 
commonly known and called greenback, currency of the United 
States, of the value of five dollars.’’ Levy v. The State, 259. 

51. Perjury ; description of judicial proceeding.—In an indictment for 
perjury (Code, § 4813; p. 995, Form No. 41), while it is sufficient 
to state ‘‘the substance of the proceedings,’’ an averment that the 
offense was committed on the trial of A. B. ‘‘under an indictment 
for the offense of burglary,’’ not stating the name of the person on 
whose property it was committed, is wanting in necessary cer- 
tainty and definiteness. Davis v. The State, 20. 

52. Preferring new indictment ; limitation of prosecution.—When a 
criminal prosecution is dismissed, because the indictment is not 
signed and indorsed as required by the statute (Code, § 4777), an 
entry of record may be made, stating the facts, and ordering 
another indictment to be found (Jb. § 4819); and a new indict- 
ment being found, the time which elapsed between the finding of 
the two indictments must be deducted (Jb. § 4820), in computing 
the bar of the statute of limitations. Smith v. The State, 21. 

53. Motion to quash indictment ; inquiry into evidence before grand jury. 
The general rule is, that the refusal of the lower court to quash 
an indictment on motion is not revisable on error; and if such 
motion may be sustained, when it is shown that there was no 
evidence before the grand jury, the court may properly refuse to 
enter into an inquiry into the sufficjency of the evidence to sustain 
the finding. Bryant v. The State, 282. 


JURORS AND JURY. 


54. Challenge of juror having fixed opinion against capital or penitentia- 
ry punishment, and waiver of right.—The State may challenge for 
cause a person summoned as a juror, in a case which may be 
punished capitally or by imprisonment in the penitentiary, who 
states that he thinks a conviction should not be had on cireum- 
stantial evidence (Code, § 4883); but the right of challenge on 
that ground is not extended to the defendant, nor can he com- 
plain of the waiver of the right by the State. Harrison v. The 
State, 29. 

55. Recalling jury before rerdict.—It is discretionary with the court to 
recall the jury, after they have retired to consider of their ver- 
dict, for the purpose of explaining instructions already given, 
giving additional instructions, or admitting evidence of some fact 
overlooked during the trial; and the defendant being at the time 
present in person, with his attorney, and being allowed an op- 

ortunity to cross-examine the witness, there is nothing of which 
1e can complain. Cooper v. The State, 54. 


LARCENY. 


56. What constitutes larceny.—If one receives a bank-note, or other 
money, to be changed, and places it in his pocket, with the fraud- 
ulent intent at the time of converting it to his own use, and re- 
fuses to deliver it or the change on demand, he may be convicted 
of the larceny of the money so received. Levy v. The State, 259. 
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Description of bank-note in indictment.—In an indictment for lar- 
ceny, it is sufficient to describe the thing stolen as ‘‘one five- 
dollar bill, commonly known and ealled greenback, currency of the 
United States, of the value of five dollars.’’ Jb. 259. 

Statutory trespass on lands, cutting trees, &c.; intent to convert. 
Under the statute which makes it larceny for any person t» enter 
on the lands of another, without his consent, and cut and carry 
away any timber or rails, ‘‘with the intention of converting them 
to his own use’’ (Code, § 4360), the specific intent is a material 
ingredient of the offense, and must be alleged in the indictment. 
McCord v. The State, 269. 


LIMITATION OF PROSECUTION. 


Prosecution commenced before justice of the peace.—In a prosecution 
for a misdemeanor, to avoid the bar of the statute of limitations 
(Code, § 4644), on the ground that the prosecution was com- 
menced before a justice of the peace before the expiration of 
twelve months, the indictment must be, in legal effect, a contin- 
uation of that prosecution; and where a warrant was issued by a 
justice, but the defendant, being arrested, failed to appear, and 
the default was thereupon certified to the Circuit Court, but no 
alias warrant was issued,—these facts do not avoid the bar of the 
statute of limitations, as against an indictment found after the 
expiration of twelve months. Martin v. The State, 267. 

Preferring new indictment.—When a criminal prosecution is dis- 
missed, because the indictment is not signed and indorsed as re- 
quired by the statute (Code, § 4777), an entry of record may be 
made, stating the facts, and ordering another indictment to be 
found (Jb. § 4819); and a new indictment being found, the time 
which elapsed between the finding of the two indictments must 
be deducted (Jb. § 4820), in computing the bar of the statute of 
limitations. Smith v. The State, 21. 


PERJURY. 


. Sufficiency of indictment in describing judicial proceeding.—In an 


indictment for perjury (Code, § 4813; p. 995, Form No. 41), 
while it is sufficient to state ‘‘ the substance of the proceedings,”’ 
an averment that the offense was committed on the trial of A. B. 
‘under an indictment for the offense of burglary,’’ not stating 
the name of the person on whose property it was committed, is 
wanting in necessary certainty and definiteness.—Davis v. The 
State, 20. 


PLEAS AND DEFENSES. 


Former acquittal, or conviction; continuous offense.—Carrying a 
weapon concealed about the person (Code, § 4109), is necessarily 
an act continuous in its nature; and where it appears that the 
defendant, while visiting a neighboring plantation, and inviting 
the residents to a dance, exhibited a pistol at two houses some 
fifty or sixty yards apart, and has been tried and convicted (or 
acquitted) on the testimony of the persons at one of the houses, 
he can not be again prosecuted on the testimony of the persons 
who saw him at the other house. Smith v. The State, 257. 


63. Misnomer ; plea in abatement, of pending prosecution.—There is a 


material variance between the names Tarpley and Tapley, which 
would support a plea in abatement on the ground of misnomer; 
consequently, a pending prosecution against the defendant, by 
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the latter name, can not be pleaded in abatement of a prosecution 
by the former. Tarpley v. The State, 27 
64. Statute of limitations; supra, 59, 60. 


POISONING. 


65. Sufficiency of indictment in description of poisonous substance.—An 
indictment for an attempt to poison must allege that the drug, or 
other substance administered, was a deadly poison, or such as 
was calculated to destroy human life; and the better practice is 
to specify the name of the drug, or other substance, or that it was 
unknown. Shackleford v. The State, 26. 

66. Threats against third person; admissibility of —The prosecution 
having proved the defendant’s threats to kill the person whom 
he is charged to have attempted to poison, which threats were 
made to a woman with whom each of them had an illicit connec- 
tion, it is permissible to prove his threats, made in the same 
conversation, to kill the woman also. Jb. 26. 


ReMovING MortGAGED PROPERTY. 


67. Subsequent satisfaction of mortgage debt.—A subsequent payment 
or satisfaction of the mortgage debt, after an illegal sale or re- 
moval of the mortgaged property by the mortgagor (Code, § 4354), 
does not purge the illegal act of its criminality, and is no defense 
to acriminal prosecution. Steed v. Knowles, 446. 


REsISTING OFFICER. 


68. Officer de facto.—An officer de facto, executing process placed in 
his hands, is entitled to the same protection that the law gives 
to an officer de jure ; and a person who is indicted for resisting 
him, or escaping from him, can not be heard to question his ap- 
pointment. Floyd v. The State, 39. 


RETAILING Sprrirvous Liquors. 


69. Constituents of offense.—Under an indictment for selling spirituous 
liquors without a license, and contrary to law (Code, § 4204; 
Sess. Acts 1878-9, p. 71), a conviction can not be had against a 
person who had no interest in the liquor sold, nor in the money 
paid for it, and who acted only as the agent or friend of the pur- 
chaser in procuring the liquor. Campbell v. The State, 271. 

70. Local prohibi ory law in charter of manufacturing company.—The 
4th section of the act incorporating the Tallassee Manufacturing 
Company Number One, approved January 29th, 1852, which 
makes it a misdemeanor for any person to sell intoxicating 
liquors, ‘‘ by retail or otherwise, within four miles of the factories 
of said corporation,’’ became operative as soon as the factories of 
the corporation were erected ; and it still continues of force as a 
valid legislative enactment, though all the property of the corpg- 
ration has been sold under a decree in chancery, and the pur- 
chasers are carrying on the same business there under a new cor- 
porate name. Ashurst v. The State, 276. 


SEDUCTION. 


71. Constituents of offense.—To authorize a conviction for the seduction 
of an unmarried woman (Code, § 4188; Sess. Acts 1880-81, p. 48), 
the jury must be satisfied beyond a reasonable doubt that the 
seduction was accomplished under promise of marriage, or by 
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other means specified in the statute, one or more; that the rela- 
tion of cause and effect existed between the alleged means and 
the accomplished fact. Carney v. The State, 14. 

To what witness may testify.—A witness, testifying to the defend- 
ant’s behavior or conduct towards the woman alleged to have 
been seduced by him, can not be permitted to state that he ‘‘ acted 
towards her as a suitor,’’ nor that he ‘‘ acted towards her as a 
lover ;’’ these being inferential facts to be found by the jury, and 
not such a ‘‘ short-hand rendering of the facts’’ as a witness may 
state. Jb. 14. 


TRESPASS. 


. Statutory trespass on lands, cuiting trees, &c.; intent to convert. 


Under the statute which makes it larceny for any person to enter 
on the lands of another, without his consent, and cut and carry 
away any timber or rails, ‘‘ with the intention of converting them 
to his own use’’ (Code, § 4360), the specific intent is a material 
ingredient of the offense, and must be alleged in the indictment. 
McCord v. The State, 269. 


TRIAL, AND ITS INCIDENTS. 


Change of venue; when application must be made.—An application 
for a change of venue, in a criminal case, is required to be made 
‘*as early as practicable before the trial ’’ (Code, § 4911); and it 
comes too late when made after several postponements of the 
case, alter an application for a continuance has been overruled, 
after the witnesses have been sworn and put under the rule, and 
after the solicitor has expressed himself satisfied with the jury. 
Shackleford v. The State, 26. 


. To what defendant may testify as witness.—A defendant in a criminal 


case, testifying as a witness for himself, can not be permitted to 
testify as to his own uncommunicated motives or intentions; as, 
that he went into the basement of a building, where he was 
caught setting fire to some shingles, not for the purpose of setting 
fire to the building, but for the purpose of getting some whiskey. 
Brown v. The State, 51. 


. Cross-examination of defendant, testifying as witness for himself. 


When the defendant in a criminal case avails himself of the stat- 
utory privilege of testifying as a witness for himself, he can not 
be cross-examined, against his objection, as to former indictments 
against him for other offenses, which are not pertinent to the 
issue to be tried. Smith v. The State, 21. 

Recalling jury before verdict.—It is discretionary with the court to 
recall the jury, after they have retired to consider of their ver- 
dict, for the purpose of explaining instructions already given, 
giving additional instructions, or admitting evidence of some fact 
overlooked during the trial; and the defendant being at the time 
present in person, with his attorney, and being allowed an oppor- 
tunity to cross-examine the witness, there is nothing of which he 
can complain. Cooper v. The State, 34. 


VERDICT. 


78. Conviction of less offense than charged.—Under an indictment for 


an assault with intent to murder, a conviction may be had of a 
simple assault, or an assault and battery ; consequently, a charge 
which claims an acquittal, because the evidence fails to establish 
the felony, is properly refused. Jones v. The State, 23. 


79. Sufficiency of verdict.—Where each count in the indictment charges 
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forgery in the second degree, a general verdict of guilty, not speci- 
fying the degree, is sufficient. Wright v. The State, 262. 

80. Amendment of verdict.—When the verdict of the jury is not in 
proper form, the court may inform them of the defect, before 
they are discharged, and instruct them to retire and consider 
further of it; and the defendant can not complain of this action. 
Allen v. The State, 34. 


CUSTOM. 


1. As to use of water through fire-plugs.—In an action against a 
municipal corporation, to recover compensation for water fur- 
nished by plaintiff through fire-p!ugs, and used for sanitary pur- 
poses, evidence of an alleged custom in other cities, having 
water-works, to use for sanitary purposes, flushing sewers, «c., 
water drawn through fire-plugs, is not competent or admissible 
for the defendant, in the absence of evidence as to the terms of 
the contracts under which the water was supplied and used in 
those cities. City Council v. Water- Works Co., 233. 

DAMAGES. 

1. Measure of damages for breach of contract, generally.—As to the 
measure of damages for a breach of contract, the general rule of 
the common law is one of indemnity, intended to give compensa- 
tion for the loss sustained, and, as far as practicable, to put the 
plaintiff in the same condition he would have been if the contract 

had been fully performed. Snodgrass v. Reynolds, 452. 

2. Same ; as between vendor and purchaser.—As between the vendor. 
and the purchaser of land, where the former is unable to make 
title, but is guilty of no fraud or wrongful conduct, the purchaser 
‘an only recover the purchase-money paid, with interest; but 
this rule is exceptional, and does not apply to sales of personal 
property, nor to executory sales of land. Jb. 452. 

3. Same; as between lessor and lessee.—As between lessor and lessee, 
where the latter sues for the breach of an express stipulation to 
put him in possession, the general rule must govern, though the 
lessor was guilty or no fraud of wrongful conduct; and the 
measure of damages is, not the consideration paid, with interest, 
but the value of the lease. Jb. 452. 

4. Same ; proof of value of crops.—The leased premises consisting of 
a meadow of about thirty acres, sown in ‘‘ Johnson grass,’’ a crop 
of which was then ready to be mowed, the plaintiff may prove 
how many crops the land would produce each year with or- 
dinary seasons, and the probable quantity and market value of 
ach crop; not as a basis for the recovery of profits as such, but 
as facts to be considered by the jury in estimating the value of 
the use of the land during the term—that is, the value of the 
lease. Jb. 452. 

. Measure of damages for breach of covenant, or warranty of title.—In 
ordinary cases, the measure of damages which the purchaser is 
entitled to recover, on account of a breach of covenant of seizin, 
or warranty of title, is the purchase-money paid, with interest 
and costs of suit; but this rule does not apply to a sale of chat- 
tels, nor to cases of fraud, nor to a breach of covenant by a lessor 
to put the lessee in possession. Clark v. Zeigler, 346. 

. Same ; in case of incumbrance.—When there is no failure of title 
to any part of the land, but an incumbrance on a portion of the 
tract, created by a prior conveyance of the right to enter and cut 
all the ‘‘ saw timber,’’ the measure of damages is the diminished 


or 
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value of the entire tract, not exceeding the entire purchase-money 
paid, with interest. Jb. 346. 

7. Value of trees cut, as proof of diminished value of land.—In such 
action, the value of the trees cut under this prior license would 
be competent evidence, as relevant to the inquiry as to the value 
of such license, ‘‘ because this would largely govern the extent 
of the diminution i. value of the land;’’ but the value of the 
trees cut would not necessarily be the same as the diminished 
value of theland. Jb. 346. 

8. Measure of damages, in action on statutory bond of bridge contractor. 
In an action brought in the name of the county, on the statutory 
bond given by a bridge contractor (Code, §§ 1692-93), the measure 
of damages would be the reasonable cost of making the repairs 
necessary to insure the safe condition of the bridge during the 
period covered by the bond; and if the county has already made 
the repairs, on default of the contractor after notice, the amount 
- though not conclusive, is a circumstance to be considered 

y the jury in estimating the value of the necessary repairs. - 
James v, Conecuh County, 304. 

9. Vindictive damages against railroad company, for wrongful acts of 
agents or servants ; vindictive damages.—A railroad corporation is 
liable lpr all acts of wantonness, rudeness or force done or caused 
to be done by its agents or servants. in or about the duties or 
business assigned to them, though in violation of the general 
rules or orders prescribed for their conduct; and the rule as to 
vindictive damages for such acts, in actions against the corpora- 
tion, is the same as in actions against natural persons. L. & N. 

° Railrovd Co. v. Whitman, 328. 

10. Damages to passenger carried beyond his destination on railroad, 
In an action against a railroad company as a common carrier, by 
a passenger who was carried bevond his destination, the plaintiff 
is entitled to recover damages for his trouble and inconvenience 
in getting back to his destination. E. T. & Va. Railroad Co. v. 
Lockhart, 315. 

Same; fright and consequent injuries.—The plaintiff, who was a 
young girl about eight years of age, being carried about one mile 
beyond her destination, and put off at a place with which she 
was not familiar, would naturally be frightened by her condition 
and surroundings, and attempt to walk rapidly along the track 
back to the station ; and for damages resulting from these natural 
consequences of the defendant’s wrongful act, a recovery may be 
had. Jb. 315, 

12. Same ; plaintiff’s sickness, and roughness of track, as evidence.—The 
fact that the plaintiff was sick when she left the train, though the 
conductor was ignorant of it, is competent and admissible evi- 
dence for her; not as an element of damages, but as tending, in 
connection with other circumstances, to show the relation be- 
tween the subsequent aggravation of her sickness and the de- 
fendant’s original wrongful act; and the rough condition of the 
track back to the station, over which she walked, is admissible 
as evidence for the same purpose. Jb. 315. 

13. Same ; sickness as element of damage.—Whether the plaintiff’s ag- 
gravated sickness was a proximate consequence of the defend- 
ant’s wrongful act, is a question of fact for the determination of 
the jury; and if so found by them, it is an element of the damages 
she is entitled to recover. Jb. 315. 

Measure of damages against railroad company for injuries to cattle. 
The measure of the plaintiff's damages, in an action against a 
railroad company on account of cattle killed, is not necessarily 
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the value of the animal when alive, but the difference in value 
between the living animal and the dead carcass; and though he 
may abandon the carcass, when comparatively worthless, and 
recover the full value of the living animal, yet. if he converts it 
to his own use, or otherwise disposes of it, orif he might realize 
appreciable value for it by the exercise of reasonable diligence, 
the net amount of such value must be deducted. Ga. Pacific Rail- 
road Co. v. Fullerton, 298. 

15. Same ; interest.—The plaintiff should be allowed interest on the 
amount of his damages, not from the commencement of his 
action, but from the time the injury was done. Jb. 298. 

16. Set-off or recoupment.—In an action against a municipal corpora- 
tion, to recover the agreed price or value of water supplied 
through fire-plugs, the defendant can not be allowed to set off or 
recoup damages sustained by private persons, citizens and prop- 
erty owners, on account of property destroyed by fires by reason 
of the insufficiency of the water supplied by plaintiff to extin- 
guish fires; and if the defendant could, in any case, recoup 
damages on account of the defective quality of the water sup- 
plied, the question is not properly raised by the pleadings. City 
Council v. Water- Works Co., 233. 


DEEDs. 


1. When covenant runs with land.—A covenant by a railroad corpora- 
tion, in consideration of a grant of the right of way through plain- 
tiff’s lands fifty feet wide on each side of the track, to erect a 
‘flag-station’’ at a point convenient to his house, to permit him 
to cultivate all the land embraced in the grant which was nof 
needed for use by the railroad company, and, if adepot was built, 
not to permit the sale of ardent spirits on the premises, runs with 
the land, and is binding on an assignee with notice. Gilmer v. 
M.& M. Railway Co., 569. 

. Conveyance to married woman, ‘‘for her sole use and benefit.’’—When 
lands are conveyed to a married woman, “‘for her sole use and 
benefit,’’ her husband’s marital rights are excluded, and she 
takes an equitable estate, which she may convey or charge by 
mortgage executed jointly with her husband; and the same con- 
struction and effect will be given to the words when used in a 
quit-claim deed. Perdue v. Building & Loan Asso., 478. 

. Conveyance by husband to wife during coverture.—A conveyance of 
lands by the husband, ‘‘to the sole and proper use, benefit and 
behoof of ’’ his wife, her heirs and assigns, is a mere nullity at 
law, neither transferring to her any legal estate or interest, nor 
-devesting the title out of himself. Carrington v. Richardson, 101. 

. Same ; tenancy by curtesy, in legal and equitable estates.—When the 
husband conveys land to the wife, during coverture, to her sole 

and separate use, and she dies after issue born alive, if he is ten- 
ant by the curtesy (which is not decided), it is only of an equita- 
ble estate; and a purchaser of that interest, under execution sale 
against him, does not acquire a title on which he can maintain an 
action of ejectment. Jb. 101. 

Title of purchaser at sale under execution.—To authorize a recovery 
on a sheriff’s deed, the grantee must show a judgment, execu- 
tion, levy, sale and conveyance, though the recitals of the deed 
may make a prima facie case as to some of these facts; and the 
deed does not convey any greater estate or interest than it as- 
sumes and purports to convey, although the defendant in execu- 
tion in fact had a greater interest subject to levy and sale. Jb. 101. 

. Tax-deed as color of title—A tax-deed, though invalid as a muni- 
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ment of title, may give color of title, and operate to fix and define 
the boundaries of an actual possession. Hughes v. Anderson, 209, 

7. Deed of railroad corporation, executed by agent.—Held, re-affirm- 
ing Standifer v. Swann & Billups (78 Ala. 88), that a convey- 
ance of lands which belonged to the Alabama & Chattanooga 
Railroad Company, executed by J. C. Stanton as genéral superin- 
tendent and attorney in fact, without written authority from the 
board of directors, or other governing body of that corporation, 
passed no title or estate of which a court of law could take cogni- 
zance ; that if the corporation be held to have ratified the act of 
such agent in making the sale and conveyance, by its knowledge 
of the facts and its failure to dissent, such ratification could only 
operate as an equitable estoppel, which is not cognizable at law. 

‘are v. Swann & Billups, 330. 

8. Certificate of wife’s acknowledgment.—A certificate, appended to a 
mortgage of the homestead by husband and wife, which states 
that the wife ‘‘acknowledged that she signed the same of her own 
free will and accord, and without fear, constraint, or persuasion 
on the part of her husband,’’ is nota substantial compliance with 
the statute (Code, § 2822), which uses the words ‘‘fear, constraint, 
or threatson the part of the husland.’”’ Strauss & Steinhardt v. 
Harrison, 324. 

9. Proof of conveyance.—When there are two attesting witnesses to a 
mortgage, or other conveyance, its execution must be proved by 
one or both of them, unless the case is brought within some recog- 
nized exception to the general rule; and the admission of the 
mortgagor or grantor himself, not made in judicio, does not dis- 
pense with the necessity for this proof. Coleman v. The State, 49. 

10. Competency of donee or grantee as witness.—A donee Or grantee in a 
conveyance of property is not competent as an attesting witness 
to it; and if he signs it as one of the attesting witnesses, its exe- 
cution can not be proved by him. Jb. 49. 

11. Description of property in mortgage ; parol evidence in aid of.—A 
mortgage of ‘‘my entire crop of cotton and corn’’ is not void for 
indefiniteness and uncertainty, but the general descriptive words 
may be made definite and certain by parol evidence showing that 
the parties had reference to the crop to be raised by the mort- 
gagor on the plantation in the county which he was then culti- 
vating. Smith v. Fields, 335. 


DISCONTINUANCE. 


1. Discharge of bail, by discontinuance of prosecntion.—When a person 
is bound over to appear at the next term of the Circuit Court, and 
from term to term thereafter until discharged by law (Code, § 
4852), to answer for an offense with which he is charged on pre- 
liminary examination before a magistrate; if no indictment is 
found against him at that term of the court, no forfeiture taken, 
and the case not continued for further investigation, the prosecu- 
tion is discontinued, and the sureties on the recognizance are dis- 
eharged. Rogers v. The State, 59. 

2. Action on bond, against joint and several obligors; discontinuance as 
to one.—On the death of one of several joint obligors, the remedy 
for a breach necessarily becomes several, in the absence of a stat- 
ute authorizing a joint action against the survivors and the per- 
sonal representative of the deceased; but, if the personal repre- 
sentative of the deceased is improperly joined as a defendant 
with the survivors, his name may be struck out by amendment, 
or a discontinuance entered as to him, without thereby discon- 

tinuing the action as against the others. Reed v. Summers, 522. 
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EASEMENT. 


1. Jurisdiction of equity to enforce and protect—When an easement or 
servitude in lands is created by deed imposing a lawful restriction 
upon their use, a court of equity will interfere to protect and en- 
foree it by injunction and bill in the nature of specific perform- 
ance, as between the immediate partieg and sub-purchasers with 
notice. McMahon v. Williams, 288. 

2. Easement created and reserved by deed; whether personal only, or ap- 
purtenant to estate.-—An easement, or servitude, created by deed, 
is never presumed to be personal, or in gross, when it can be 
fairly construed to be appurtenant to some other estate; and 
when the reservation naturally operates to enhance the value of 
the other adjacent lands of the grantor, it is a strong circumstance 
to indicate that it was intended to be appurtenant to the estate, 
and not merely personal to thegrantor. Jb, 288. 

3. Same ; case at bar.—In this case, the owner of certain lands front- 
ing on the river, on which he had a ware-house and landing, con- 
veyed a part of them by deed to a steam-mill company as a site 
for their mill, expressly reserving to himself, his heirs and as- 
signs, the right to erect and have a ware-house and landing on 
any part of the premises, and prohibiting such erection or use by 
the grantees, their heirs or assigns; heid, that the easement was 
not personal to the grantor only, but was appurtenant to the lands, 
passed to a subsequent purchaser, and might be enforced by him 
against a sub-purchaser of the granted premises with notice. Jb. 
288. 

4. Same; condition of forfeiture and reversion.—A stipulation in such 
deed providing for a forfeiture and reversion of the granted prem- 
ises, on breach of the condition, is not assignable, but is only 
available to the grantor or his heirs; and it does not take away 
the jurisdiction of equity to protect and enforce the easement at 
the suit of an assignee or purchaser of the dominant estate. Jb, 
288. 


EJECTMENT. 


1. Commencement of action; declaration and notice.—In an action of 
ejectment proper, the declaration and notice serve the purpose 
of a summons and complaint; and the commencement of the ac- 
tion dates, not from the time they are served on the defendant, 
but from the time they are placed in the hands of the sheriff to be 
served; and this will be presumed, in the absence of evidence to 
the contrary, to be the day on which the notice bears date. Ware 
v. Swann & Billups, 330. 

2. When administrator may maintain action.—An administrator may 
maintain ejectment, or the statutory action in the nature of eject- 
ment, to recover lands of which his intestate was seized of the 
legal title at the time of his death, against one who does not show 
a termination of that title, or a better title in himself. Watson v. 
Prestwood & Fletcher, 416. 

3. Same; rights of administrator, as against assignee of widow.—On 
the death of the purchaser of sixteenth-section lands, while in pos- 
session under his certificate, his widow has no authority, as such, 
to indorse or assign the certificate to any person; and his admin- 
istrator may recover the lands in ejectment against her assignee, 
or a sub-purchaser from him, notwithstanding the issue of a 
patent to the assignee. Jb. 416. 

4. Form and sufficiency of verdict.—In a statutory action in the nature 
of ejectment, the suggestion of adverse possession and the erec- 
tion of valuation improvements being found true, and the value 
of the improvements being assessed, or their excess above the 
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rents (Code, §§ 2951-54), the verdict should go further, and assess 
the value of the lands without the improvements. Coltart v. 
Moore, 361. 

5. Judgment on insufficient verdict; how corrected,—Such verdict being 
defective, the cour, may set it aside during the term, and award 
a venire de novo ; and a judgment rendered on it would be reversed 
on appeal, Jb. 361. ' 

6. Same; waiver of irregularity. —Judgment having been rendered on 
such defective verdict, but set aside, on motion, at a subsequent 
term, after which the cause was, for several terms, treated as a 
case pending and undecided ; the irregularity, if any, in setting it 
aside, is waived, and the irregular order can not be vacated on 
motion, as a void judgment or order may be. Jb. 361. 


ELECTION. See Action, 4. 
ERROR AND APPEAL. 


1. When appeal lies —A judgment sustaining a demurrer to thecom- 
plaint, and taxing the plaintiff with the costs of the motion, is not 
such a final judgment as will support an appeal. Eslava v. Jones, 
287. 

2. Same.—An appeal is given by statute (Code, § 3547) from a judg- 
ment setting aside an award, or entering it up as the judgment or 
decree of the court; but not from the refusal of the chancellor to 
enter up the award as the decree of the court, which is merely an 
interlocutory order. Dudley v. Farris & McCurdy, 187. 

3. Same.—An appeal does not !' ‘rom the chancellor’s ruling sus- 
taining a demurrer to a pet, _., asking relief inconsistent with 
a final decree rendered at a tormer term, although an appeal may 
not be barred from that final decree. Marshall, Davis & Co. v. 
McPhillips, 145. 

4. When appeal lies.—Under a bill filed by creditors, asking the 
settlement of a deed of assignment for their benefit, the court 
+having taken jurisdiction of the trust, and ordered a reference to 
the register to ascertain and report who were creditors, the 
amount of their debts, &c , directing him to make publication, 
and declaring all claims barred which were not presented within 
the time specified ; a decree rendered at the next term, on plead- 
ings and proof, after the confirmation of the register’s report, 
declaring those whose claims were allowed to be the only credi- 
tors, allowing their claims for the amounts respectively specified, 
and directing the trustee to make ratable distribution among 
them, to report his action from time to time to the court, and to 
remain under its protection and direction in the execution of the 
trust and the decree, is a final decree, from which an appeal will 
lie. Ib. 1465. 

5. Nonsuit ; what is revisabs .—When a nonsuit is taken on account of 
adverse rulings on evidence, only those rulings, being duly ex- 
cepted to (Code, § 3112), are revisable on error, and rulings on 
demurrer can not be considered. Levinshon v. Edwards, 293. 

6. Presumption in favor of judgment.—When the record does not set 
out the evidence on which the decision of the court below was 
founded, this court will presume that it justified the decision. 
State v. Posey, 45. 

7. Documents used before register ; presumption in favor of chancellor’s 
decision.—When affidavits, or other documents, used before the 
register on a reference, are not set out inthe record, this court 
can not make any presumption as to their contents, against the 
—— of the register and the chancellor. Winter v. City Coun- 
cil, 481. 
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8. Revision of register’s findings on facts.—As to conclusions of fact 


- 


12 


15. 


16. 


). 


drawn by the register on areference, all reasonable presumptions 
will be indulged in support of his rulings ; and they will not be 
disturbed, unless they are based on wrong legal principles, or are 
clearly shown to be erroneous on the evidence. Gresham v. 
Ware, 192. 

Revision of chancellor’s decision on Jacts.—The settled rule of this 
court, in reviewing the chancellor’s decision on facts, is not to 
reverse unless clearly a that he erred. Gilmer v. Wal- 
lace, 464 ; Moog v. Farley, 


. Error without injury. —The oe established by the later decisions 


of this court is, that the —. of injury from error is re- 
pelled when, on the whole record, the court can see clearly and 
satifactorily ‘that no injury resulted from the error. Donovan v. 
S. & N. Ala. Railroad C 0., 429. 


. Same.—On appeal by the plaintiff below, in an action against a 


railroad company, for damages on account of personal injuries, 
the plaintiff having recovered a judgment on verdict, and the rule 
as to the measure of damages having been correctly’ stated to the 
jury, other charges given as to the legal liability of the defendant 
under the facts in evidence, if erroneous, are not ground of re- 
versal. Ib. 429. 


2. Error without inlaws in charge given.—The giving of an erroneous 


charge is not regarded as error without injury, unless, on the evi- 
dence disclosed by the record, the court might have given a gen- 
eral —— charge in favor of the appellee. Lane & Bodley 
Co. v. Jones, 156. 


2 Same, in admission of evidence , «a facie irrelevant.--The admis- 


sion of evidence which i is at the time prima facie irrelevant, but 
the relevancy of which is disclosed during the further ow. of 
the trial, is not a reversible error. Jordan v. The State, 9 


. Same; admission and subsequent exclusion of evidence. mie evidence 


is improperly admitted, but afterwards excluded, the error is 
thereby cured; but the jury should be instructed, c'early and ex- 
plicitly, to discard all the evidence. Ib. 9. 

Demurrer to special plea; error without injury in ruling on.—Im- 
properly sustaining a demurrer to a special plea is error without 
injury, when the record affirmatively shows that the defendant 
had the benefit of the same defense under the general issue; but 
the principle does not apply to the erroneous overruling of a de- 
murrer to a bad special plea. whereby the plaintiff is compelled to 
take issue on it. M. & E. Railway Co. v. Chambers & Abercrom- 
bie, 338. 

Conelusiveness of former decisions.—This will having been before 
this court in two former cases, which involved the same lands now 
in controversy, and in which the devise to the second son was 
sustained; the defendants in this ‘ase having bought on the 
faith of those decisions, and paid full value for the property ; the 
court adheres to those decisions, as settling a rule of property for 
this particular case, although the plaintiff, daughter and sole sur- 
viving child of the oldest son, is not concluded by them as res 
judicata, and is not barred by the statute of limitations, and al- 
though those cases are hereby overruled on principle. Bibb v. 
Bibb, 437. 


ESTATE OF DECEDENTS. 


1, 


Sale of decedent’s lands, under probate decree; construction of petition. 
After the proceedings of the Probate Court, in the matter of an 
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administrator’s petition for an order to sell the lands of the dece- 
dent’s estate, have ripened into an order of sale and sale made 
under it, a liberal construction will be placed on the allegations of 
the petition, in order to sustain the proceedings. Bolling v. Smith, 
535. 

. Same, for equitable division; sufficiency of petition.—An averment 
in the petition that the lands ‘‘can not be fairly, equally and 
beneficially divided among the heirs and _distributees of said de- 
ceased, without a sale,’’ being the equivalent of an averment 
that they can not be equitably divided without sale (Code, § 2449), 
- sufficient to sustain the order of sale when collaterally attacked. 

b. 535. 

3. Same; jurisdiction of court, when lands were owned by partner: hip. 
Under its statutory jurisdiction to order a sale of a decedent’s 
lands, when the same can not be equitably divided among the 
heirs and devisees (Code, § 2449), the Probate Court has no 
power to order the sale of a deceased partner’s interest in part- 
nership lands, before the partnership debts have been paid, and 
the accounts between the partners settled and adjusted ; and the 
fact that the surviving partner makes the application, as admin- 
istrator of the estate of the deceased partner, does not affect the 
principle. Roulston v. Washington, 529, 

4. Sale of decedent’s lands under probate decree ; jurisdiction of court. 
The principle is settled by repeated decisions of this ccurt, that 
in the matter of the sale of the lands of deceased persons, 
whether for the payment of debts or for distribution, the jurisdic- 
tion of the Probate Court is statutory and limited, and must 
affirmatively appear from the record; that this jurisdiction at- 
taches on the filing of a petition by a proper party, setting forth 
a statutory ground of sale; and that where this does not appear, 
the order of sale is void, and the sale is a nullity. Sermon 
v. Black, 507. 

5. Same ; sufficiency of petition.—A petition filed by an administrator, 
alleging ‘‘ that there is no personal property, or property of any 
character, other than that above described [certain lands], be- 
longing to said estate, which has come to the knowledge or pos- 
session of your petitioner, and that it is necessary to sell said 
lands for distribution among those entitled thereto, and to defray 
the expenses of this administration,’’ does not show a statutory 
a for the sale, and an order of sale founded on it is void. 

. 507. 

6. Sale of decedent’s lands under probate decree; when title of heirs is 

devested.—A sale of lands by an administrator, under an order of 

the Probate Court, is the act of the court; and no title passes to 
the purchaser, as against the heirs or devisees, until the sale is 
reported and confirmed, the purchase-money paid, and a convey- 

ance executed under the order of the court. Comer v. Hart, 389. 

7. Insolvent estate; removal of settlement into equity.—To justify the 
removal of the settlement of an insolvent estate into equity, re- 
quires a clear and strong case—a case requiring relief which the 
Probate Court, on account of its want of equitable jurisdiction, 
can not grant. Hardin v. Pulley, 381. 


ESTOPPEL. 


1. Estoppel against denial of partnership.—When a partnership has 
been engaged for two years, under the management of the active 
artner, in buying and selling on their own account, it is too late 

or the other partner to allege that their legitimate business was 
confined to selling on commission, and that the purchases were 
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made without his knowledge or consent. Alabama Fertilizer Co. 
v. Reynolds & Lee, 497. 

Estoppel by contract with corporation.—If a party who contracts 
with a corporation thereby estops himself, when sued on the con- 
tract, from denying the power of the corporation to make it, as to 
which the decided cases are conflicting. the principle does not 
apply when a corporation seeks to enforce a contract as assignee 
of one of the original parties. Wilks v. Ga. Pacific Railroad 
Co., 181. 

3. Estoppel against agent.—If the defendant acted as the plaintiff’s 
agent in collecting fees, he would be estopped from denying 
the liability thereby fastened upon him, or asserting that plain- 
tiff had not complied with the law; but the question of agency 
vel non should be submitted tothe jury. Shields v. Sheffield, 91. 

4. Estoppel against denying execution of note.—When money is placed 
in the hands of a person to pay a note or draft at maturity, and 
he refuses to pay on demand by the holder, proof of the execution 
of the note is not necessary in an action against him, since he is 
estopped from denying its execution. Levishon v. Edwards, 293. 

5. Estoppel by admission in answer.—If a mortgagee, in his answer to 
a bill to redeem, admits the charge of usury, he is estopped from 
adducing evidence to the contrary; and he can only be allowed 
legal interest from the date of the loan. Gresham v. Ware, 192. 


to 


EVIDENCE. 
ADMISSIBILITY AND RELEVANCY. 


1. Proof of fraud.—Under a bill by creditors attacking conveyances 
of his property by their debtor on the ground of fraud, fraudulent 
practices by the debtor in prior transactions with other persons, 
and declarations made by him subsequent to the execution of the 
conveyances, are not competent evidence against the grantees. 
Moog v. Farley, 246. 

2. Proof of value of crops, as element of damages.—In an action by lessee 
against his lessor, for breach of stipulation for possession, the 
leased premises consisting of a meadow of about thirty acres, 
sown in ‘‘ Johnson grass,’’ a crop of which was then ready to be 
mowed, the plaintiff may prove how many crops the land would 
produce each year with ordinary seasons, and the probable 
quantity and market value of each crop; not as a basis for the 
recovery of profits as such, but as facts to be considered by the 
jury in estimating the value of the use of the land during the 
term—that is, the value of the lease. Snodgrass v. Reynolds, 452. 

3. Proof of value of trees cut from land, in action for breach of cove- 
nant..—In such action, the value of the trees cut under this prior 
license would be competent evidence, as relevant to the inquiry 
as to the value of such license, ‘‘ because this would largely 
govern the extent of the diminution in value of the land;’’ but 
the value of the trees cut would not necessarily be the same as 
the diminished value of the land. Clark v. Zeigler, 346. 

4. Action against railroad company, by passenger carried beyond destina- 
tion; plaintiff’s sickness, and roughness of track, as evidence.—The 
fact that the plaintiff was sick when she left the train, though 
the conductor was ignorant of it, is competent and admissible 
evidence for her; not as an element of damages, but as tending, 
in connection with other circumstances, to show the relation be- 
tween the subsequent aggravation of her sickness and the de- 
fendant’s original wrongful act; and the rough condition of the 
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track back to the station, over which she walked, is admissible 

as evidence for the same purpose. Railroad Co. v. Lockhart, 315. 

As to use of water through fire-plugs.—In an action against a 
municipal corporation, to recover compensation for water fur- 
nished by plaintiff through fire-plugs, and used for sanitary pur- 
poses, evidence of an alleged custom in other cities, having 
water-works, to use for sanitary purposes, flushing sewers, &c., 
water drawn through fire-plugs, is not competent or admissible 
for the defendant, in the absence of evidence as to the terms of 
the contracts under which the water was supplied and used in 
those cities. City Council v. Water- Works Co., 233. 

6. Threats against third person; admissibility of. —The prosecution 
having proved the defendant’s threats to kill the person whom 
he is charged to have attempted to poison, which threats were 
made to a woman with whom each of them had an illicit connec- 
tion, it is permissible to prove his threats, made in the same 
conversation, to kill the woman also. Shackleford v. The State, 26. 

. Threats by defendant.—A threat made by the defendant, a few min- 
utes before the fatal difficulty, to kill ‘‘any body who hits M.,” 
though having immediate reference to one R., who had just been 
quarreling with said M., is admissible as evidence against him, 
when it is shown that the deceased soon afterwards struck said 
M., and that the difficulty between him and the defendant at once 
ensued. Jordan v. The State, 9. 

Same.—Threats made by the defendant against the deceased, or 
against a class to which the deceased belonged, and prima facie 
referable to him, though his name was not mentioned, are com- 

tent and admissible as evidence against him, and it is for the 
jury to determine whether they, in fact, had reference to the de- 

ceased. Harrison v. The State, 29. 

9. Same.—-Threats made by the defendant the day before the homi- 
cide with which he is charged, though not naming the deceased or 
any other person—as, ‘‘that they were in a row, and he would kill 
some of them before night, if they did not let him alone’’—are com- 
petent and admissible as evidence against him, and it is for the 
jury to determine, in connection with all the evidence in the case, 
whether they in fact had reference tothe deceased. Anderson v. 
The State, 5. 

10. Acts or conduct of defendant before homicide ; relevancy of.—The con- 
duct of the defendant, a few hours before the killing, in taking 
his brother aside, and talking to him privately, is admissible evi- 
dence against him, ‘‘as one link in the chain of circumstances in- 
tervening during the several hours immediately prior to the kill- 
ing ;’’ it being shown that the homicide was perpetrated with a 
gun, that the brother owned a gun, and that the defendant was 
seen, on the evening before, coming from the direction of his 
brother’s house, and carrying a gun. Ib. 5. 

11. Conduct of prosecutor prior to assault ; admissibility as evidence. 
The difficulty between the defendant and the prosecutor, orig- 
inating in a dispute about the latter’s refusal to sell ice for 
asick person, on request of a youth who was the defendant’s 
cousin, having take place in the afternoon; and it being shown 
that the prosecutor went, during the morning of that day, to the 
store of the deiendant’s father, to explain or talk about the 
matter; the fact that he was then angry or agitated, or his man- 
ner objectionable, is too far removed from the subsequent assault 
and battery to form a part of the res gestx, and is not competent 
evidence for the defendant for any purpose. Henry v. The 
State, 42. 

12. Impeaching witness.—As affecting the credibility of a witness, it is 
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permissible to show that he entertains, or has expressed, feelings 
of sympathy or hostility towards the party by or against whom 
he is introduced, but not towards athird person who did not take 
part in the difficulty. Ib. 42. 

13. Same.—It is permissible for the defendant to prove the fact of a 
previous difficulty between himself and a witness for the prosecu- 
tion, as tending to show ill-will, bias or prejudice on the part of 
the witness, and thereby discrediting him; but the particulars or 
— of the difficulty can not be inquired into. Jordan v. The 

state, 9. 

Witness testifying to his examination before grand jury.—There is no 
error shown in allowing the prosecutor to testify to the fact that he 
was examined as a witness before the grand jury, since such evi- 
dence may sometimes be material, or it may have been introduced 
as merely preliminary to something else. Allen v. The State, 34. 


14. 


—_ 


Apmissions; DECLARATIONS; Res GEsT®. 


15, Entries on book by agent; admissibility as evidence against principal. 
Entries on the books of the carrier, made by his authorized agent 
in the regular course of business, and at the time the goods are 
received, are admissible evidence against the carrier, as forming 
a part of the res gestx of the fact of delivery. L. & N. Railroaa 
Co. v. McGuire & Co., 395. 

16. Declarations of bank officer, while negotiating note; admissibility 
against accommodation indorser.—The declaration of the cashier of 
the plaintiff bank, while negotiating with a debtor for the accep- 
tance of his note, with accommodation indorsements, in pay- 
ment of an existing debt, to the effect that the note would not be 
accepted without the indorsements of the defendant and another 
person, is admissible as evidence against the defendant, who after- 
wards indorsed the note while in the hands of the bank. Marks 
v. First Nat. Bank, 550. 

17. Admissions of grantee, as evidence for party seeking to establish re- 
sulting trust.—The presumption being that the conveyance speaks 
the truth, the onus is on the party who seeks to establish a result- 
ing trust in the lands, to overcome this presumption by evidence 
full, clear and satisfactory ; and the verbal admissions or decla- 
rations of the grantee, while admissible as evidence against him, 
are not sufficient, unless plain and consistent with themselves, or 
corroborated by circumstances. Bibbv. Hunter, 351. 

18. Dying declarations ; when admissible.—On the facts shown in this 
case, the declarations of the deceased were made under a sense of 
almost immediate death, from the effects of a wound which he 
-had received, and which caused his death during the same night ; 
and they were properly admitted as dying declarations, although 
partly made in answer to a question asked him, Anderson v. The 
State, 5. 

19. Same ; memorandum of.—The admissibility of dying declarations is 
not affected by the fact that the witness testifying to them made 
a written memorandum of them, which was not signed by the de- 
ceased, nor read over to him; nor is it necessary to produce the 
memorandum, though the witness may refer to it to refresh his 
memory. Jb. 4. 


BuRDEN OF PROOF; WEIGHT AND SUFFICIENCY. 


20. Burden of proof, in action against railroad company.—In an action 
against a railroad company, for injuries to cattle (Code, §§ 1699, 
1700), the onus is on the defendant to prove a compliance with all 
the statutory requirements, Railroad Co. v. Deaver, 216. 
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21. Burden of proof as to consideralion,and as to fraudulent intent. 
When the attacking creditor has proved the existence of his debt 
at the time of the sale and conveyance, the onus is cast on the 
grantee or purchaser to show the payment of a valuable and ade- 
quate consideration; and such payment being shown, the ques- 
tion of intent becomes material; as to which the onus is shifted 
to the complainant, and he must show a fraudulent intent on the 
part of his debtor, and the grantee’s knowledge thereof or par- 
ticipation. Moog v. Farley, 246. 

22. Contributory negligence; burden of proof asto.—Contributory negli- 
gence is a defense, the burden of proving which rests on the de- 
fendant, although it may be negatived by the averments of the 
complaint; and it must be affirmatively proved by the defendant, 
unless the plairtiff’s own evidence establishes it. M. & E. Rail- 
way Co. v. Chambers & Abercrombie, 338. 

23. Burden of proof as to notice.-When the holder of commercial pa- 
per has proved his purchase of it for valuable consideration before 
maturity, the onus of proving knowledge or notice of any defect or 
infirmity in the paper is on the party who assails his title. Mor- 
ton & Bliss v. Railroad Co., 592. . 

24. Charge as to-legal maxim favoring escape of innocent.—A charge 
asked, in a criminal case, instructing the jury, ‘‘ that it is a maxim 
of the law, that it is better for ten guilty men to escape than that 
one innocent man should suffer,’’ tends to mislead them, andis , . 
properly refused. Garlick v. The State, 265. 

25. Reasonable doubt ; charge as to.—A charge asked, which claims an 
acquittal ‘“‘ifthe jury have a doubt about the defendant’s guilt,” 
is properly refused: only a reasonable doubt justifies an acquit- 
tal. Jones v. The State, 23. 


e 


OBJECTIONS. 


26. Error without injury; in admission of evidence prima facie irrele- 
rant.--The admission of evidence which is at the time prima 
facie irrelevant, but the relevancy of which is disclosed duston 
the further progress of the trial, is not a reversible error.—Jordan 
v. The State, 9. 

27. Same; admission and subsequent exclusion of evidence.—If evidence 
is improperly admitted, but afterwards excluded, the error is 
thereby cured; but the jury should be instructed, clearly and 
explicitly, to discard the evidence altogether. Jb. 9. 

28. Admission of evidence generally.—When evidence is offered and 
admitted generally, no specific purpose being mentioned, and it 
is admissible for any legal purpose, it will be presumed to have 
been admitted for that purpose, unless the bill of exceptions 
shows the contrary. Snodgrass v. Reynolds, 452. 





Optnion; LEGAL ConcLusion. 


29. Testimony of witness or party, as to motive or intent.—The motive 
or intent with which an act is done, or refused to be done, is an 
inferential fact, to which a witness can not testify, for want of the 
requisite knowledge; and the principle is, with us, extended to 
a party testifying as a witness for himself, because such testi- 
mony is not susceptible of contradiction. Ala. Fertilizer Co. v. 
Reynolds & Lee, 497 ; Kyle v. Bellenger, 516. 

30. Opinion of witness ; when admissible.—As to the amount and value 
of the personal property in a city at a particular past time, or 
during specified years, the opinions of witnesses can not be re- 
ceived, when they do not appear to be founded on knowledge of 
the facts. Winter v. City Council, 481, 
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31. To what witness may testify.—A witness, testifying to the defend- 
ant’s behavior or conduct towards the woman alleged to have 
been seduced by him, can not be permitted to state that he ‘‘ acted 
towards her as a suitor,’’ nor that he ‘‘ acted towards her as a 
lover ;’’ these being inferential facts to be found by the jury, and 
not such a ‘‘ short-hand rendering of the facts’’ as a witness may 
state. Carney v. State, 14. 


PAROL AND WRITTEN EVIDENCE. 


32. Description of property in mortgage ; parol evidence in aid of.—A 
mortgage of ‘‘ my entire crop of cotton and corn ”’ is not void for 
indetiniteness and uncertainty, but the general descriptive words 
may be made definite and certain by parol evidence showing 
that the parties had reference to the crop to be raised by the 
mortgagor on the plantation in the county which he was then 
cultivating. Smith v. Fields, 335. 


PRESUMPTIONS. 


33. Presumption as to character of wife’s estate.—In this State, property 
belonging to a married woman is presumed, in the absence of 
averment and proof to the contrary, to constitute a part of her 
statutory estate ; and no presumption that it is an equitable estate 
will be indulged against the husband, when he is the plaintiff in 
the action, although his right of action depends on the estate 
being statutory. Steed v. Knowles, 446. 

34. Presumption against party failing to produce witness.—A party is 
not bound to produce all the witnesses who may know something 
about the transactions involved in the issues, nor is any pre- 
sumption indulged against him on account of his failure to pro- 
duce them ; though, when a witness possesses peculiar knowledge, 
supposed to be favorable to the party who can produce him, the 
failure to produce him, if unexplained, is ground of suspicion 
against that party. Carter vr. Chambers, 223. 


PRIMARY AND SECONDARY. 


35. Proof of notice.—Plaintiff’s agent having four copies of a notice to 
be served on the defendans, delivering a copy to each of the 
three, and retaining one copy, which is produced on the trial, 
notice to produce the copies served is not necessary to render it 
competent as evidence, since each of the four papers is equally 
an original. Westbrook v. Fulton, 510. 

36. Proof of receipt of goods by carrier.—In an action against a common 
carrier for the loss of goods, his receipt of the goods may be 
proved without producing a_ bill of lading, or accounting for the 
failure to produce it. L. & N. Railroad Co. v. McGuire & Co., 395. 

37. Rule as to production of best evidence.—By the established rule, the 
best evidence the nature of the question admits of may be re- 
ceived, but not the best evidence the exigencies of the particular 
case admit of; and the inability of a party, through accident or 
misfortune, to adduce legal evidence, does not authorize the ad- 
mission of illegal evidence. Comer v. Hart, 389. 

38, Prvof of conveyunce.--When there are two attesting witnesses to 
a mortgage, or other conveyance, its execution must be proved 
by one or beth of them, unless the case is brought within some 
recognized exception to the general rule; and the admission of 
the mortgagor or grantor himself, not made in judicio, does not 
dispense with the necessity for this proof. Coleman v. The 
State, 49. 



















































































EXECUTION. 


1. Title of purchaser at sale under execution.—To authorize a recovery 
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. 39. Proof of foreign statute.—To render a book self-proving, and ad- 


missible as evidence of foreign statutes, public or private, or of 
legislative proceedings (Code, § 3045), it must appear to be pub- 
lished, not only ‘‘ by authority,’’ but by authority of the particular 
y —y territory or government therein specified. Edmunds v. The 
State, 48. 


40. Proof of suits without production of record.--It being shown that 


the altered receipt was introduced as evidence by the defendant. 
on the trial of an action on an attachment bond, which he had. 
instituted against the person whose name was signed to the re- 

ceipt, and who had sued out an attachment against him; the ac- 

tion at law being collateral to the issue. it is not necessary that 

the records thereof should be produced before a witness can be 

allowed to testify in regard to them, Allen +. The State,34. 


41. Memorandum of dying declaration.—The admissibility of dying 


declarations is not affected by the fact that the witness testifying 
to them made a written memorandum of them, which was not 
signed by the deceased, nor read over to him; nor is it necessary 
to produce the memorandum, though the witness may refer to it 
to refresh his memory. Anderson v. The State, 5. 


VARIANCE. 


42. Action sor damages, by passenger against railroad company.—Under 


acomplaint, in an action against a railroad company, which 
claims damages on account of the conductor’s vetane) to stop his 
train and put plaintiff off at the proper station, alleging that he 
** willfully refused ’’ to stop, and carried her several hundred 
yards beyond, ‘‘ without her consent, and against her protest ;’’ 
if the evidence shows that the conductor only neglected to stop, 
and that the plaintiff not only submitted, but consented to alight 
at the further place, without objection or protest,.there is a fatal 
variance between the averments and the proof. L. & N. Rail- 
rood Co. v. Johnston, 436. 


43. Indictment for assault; description of weapon.—Under an indictment 


which charges an assault with a razor, a conviction may be had 
on proof of an assault with a pocket-knife; the two instruments 
being of the same kind, and the character of the wounds inflicted 
being substantially the same, the variance is immaterial. 
Hull v. The State, 32. 


44. Averment and proof of ownership of house.—In an indictment for 


arson, or attempted arson, the ownership of the building may be 
charged to be in A or B disjunctively (Code, § 4798); and if the 
evidence shows that it belonged to A, B and C jointly (Sess. 
Acts 1878-9, p. 46), the variance is immaterial. Brown v. The 
State, 51. 


45. Ownership of house ; averment and proof of.—When a widow mar- 


ries again, and removes with her husband from her former resi- 
dence, leaving her children by the first marriage in possession, 
the house may. be described in an indictment as their dwelling- 
house. Weaver v. The State, 279. 


on a sheriff’s deed, the grantee must show a judgment, execu- 
tion, levy, sale and conveyance, though the recitals of the deed 
may make a prima facie case as to some of these facts; and the 
deed does not convey any greater estate or interest than it as- 
sumes and purports to convey, although the defendant in execu- 
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tion in fact had a greater interest subject to levy and sale. Car- 
rington v. Richardson, 101. 

2. Same ; tenancy by curtesy, in legal and equitable estates.—When the 
husband conveys land to the wife, during coverture, to her sole 
and separate use, and she dies after issue born alive, if he is ten- 
ant by the curtesy (which is not decided), it is only of an equita- 
ble estate; and a purchaser of that interest, under execution sale 
against him, does not acquire a title on which he can maintain an 
action of ejectment. Jb. 101. 

3. Execution or attachment against individual partner, levied on part- 
nership property.—When an execution or attachment. against an 
individual partner is levied on the partnership property, the pur- 
chaser at a sale under the levy acquires only that partner’s inter- 
est in the assets which may remain after the partnership debts 
have been paid and the partnership affairs adjusted ; and this can 
only be ascertained by an account in equity. Farley, Spear & 
Co. v. Moog, 148. 


EXECUTORS AND ADMINISTRATORS. 


1. When administrator may maintain action.—An administrator may 
maintain ejectment, or the statutory action in the nature of eject- 
ment, to recover lands of which his intestate was seized of the 
legal title at the time of his death, against one who does not show 
a termination of that title, or a better title in himself. Watson v. 
Prestwood & Fletcher, 416. 

2. Extinguishment of debt, by appointment of debtor as administrator 
of creditor's estate-—When the executor of a deceased creditor 
recovers a judgment against the debtor, and the latter becomes 
his successor in the administration, the judgment is extinguished 
by operation of law, the duty to pay and the right to receive be- 
ing united inthe same person. Lane v. Westmoreland, 372. 

3. Adverse possession, as between administrator and heirs.—When an 
administrator takes possession, in his representative capacity, of 
his intestate’s lands, his possession is not adverse to the heirs, 
and the statute of limitations does not begin to run in his favor, as 
against them, until there is a public or notorious change in the 
nature of his holding; and the fact that he sold the lands under 
a probate decree, becoming himself the purchaser, does not ren- 
der his subsequent possession adverse to the heirs, when it is not 
shown that the sale was ever reported and confirmed, and a con- 
veyance executed to him under the order of the court. Comer v. 
Hart, 389. 

4. Grant of administraton by probate judge to his son, and revocation 
thereof.—A grant of letters of administration by a probate judge 
to his own son, though irregular, erroneous, and voidable, is not 
absolutely void ; and it may be revoked, on the application of any 
person having an interest, by the register in chancery, sitting as 
probate judge pro hacvice. Koger v. Franklin, 505, 

5. Revocation of administration improvidently granted.—When letters 
of administration have been granted improvidently, or irregular- 
ly, the court granting has inherent power to revoke them, either 
ex mero motu, or on application of any person in interest. Jb. 505. 

6. Jurisdiction of Probate Court, when administrator occupies antago- 
nistic positions.—When the surviving partner becomes, jointly 
with another person, administrator of the estate of his deceased 
partner, he can not make a settlement of the partnership accounts 
in the Probate Court, in connection with the settlement of the 
administration ; that court having no jurisdiction of partnership 
matters, nor of a settlement made by the administrator with him- 
self in such dual capacity. Vincent v. Martin, 540. 
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7. 


Equitable relief against probate decree, in matter of settlement of 
administrator’s accounts.—A bill which seeks equitable relief 
against a probate decree on final settlement of an administrator’s 
accounts, on the ground of alleged errors of law and fact, must 
negative all fault or neligence on the part of the complainant. Jb, 
540. 


EXEMPTIONS. 


1. 


or 


Homestead exemption ; against what process available.—The statute 
which declares that a homestead, of specified value and quantity, 
“shall be exempt from levy and sale under execution, or other 
process for the collection of debts’’ (Code, § 2820), applies not 
only to formal and technical process, but to any judicial proceed- 
ing, at law orin equity, which seeks the appropriation of the prop- 
erty to the payment of debts. Hines v. Duncan, 112. 


. Same ; occupancy.—When the character of a homestead has been 


impressed upon a house and lot by actual occupancy, it is not lost 
by a leasing fortwelve months or less (Code, § 2843); but the right 
of exemption does not attach without actual occupancy, and is 
lost by failure to resume possession, in case of lease, at or before 
the expiration of twelve months. Jb. 1/2. 


. Same; as against bill in equity by creditor seeking 'o subject equitable 


estate of married woman.—A bill in equity by a creditor of a mar- 
ried woman, seeking to subject her equitable estate to the pay- 
ment of a debt created by contract, creates a lien on the property 
from the service of process; against which lien a claim of home- 
stead exemption can not prevail, unless the right of exemption 
existed when the bill was filed. Jb. 112. 


. Mortgage of homestead.—A mortgage of the homestead by husband 


and wife, the voluntary signature and assent of the wife not being 
shown and certified as required by law (Code, § 2822), is a mere 
nullity, and has no operation against the husband, by estoppel or 
otherwise ; and a subsequent promise by him, after default, to 
pay rent to the mortgagee, no surrender or change of possession 

ing shown, is without consideration, and does not create the 
relation of landlord and tenant between them. Strauss & Stein- 
hardt v. Harrison, 324. 


. Same ; certificate of wife’s acknowledgment.—A certificate, appended 


toa mortgage of the homestead by husband and wife, which states 
that the wife ‘‘acknowledged that she signed the same of her own 
free will and accord, and without fear, constraint, or persuasion 
on the part of her husband,’’ is nota substantial compliance with 
the statute (Code, § 2822), which uses the words ‘‘fear, constraint, 
or threatson the part of the husland.’’ Strauss & Steinhardt v. 
Harrison, 324. 


. Exemptions to partners.—Partners can not claim an individual ex- 


emption in the partnership property, during the continuance of 
the partnership; but, when one partner sells out his interest to 
the other, without reservation, the effects become the exclusive 
property of the purchaser, discharged from any lien on account 
of partnership debts, and he may claim an exemption in them, 
as against the partnership creditors, if the sale was fair and bona 
fide. Levy & Co. v. Williams, 171. 


. Exemptions of personalty to decedent’s family; when and how made. 


Although the statute contemplates that all personai property, 
not specifically bequeathed, shall be included in the administra- 
tor’s inventory, and that a selection of exemptions may be made 
from the property so inventoried; yet a selection may be made 
from property not included in the inventory, and even before an 
inventory is filed. Hardin v. Pulley, 381. 
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8. Same.—Where an infant’s guardian selected for him, as exempt, 
all the personal property included in the inventory, which was 
appraised at $400; and the administrator afterwards received and 
sold other personal property, accounting for the proceeds, after 
the estate had been declared insolvent, on final settlement of his 
accounts as administrator; on which settlement the infant was 
represented by a guardian ad litem, and no additional claim of ex- 
emptions was made; the surety on the administrator’s official 
bond is not liable to the infant for the loss of any additional ex- 
emptions to which he might have been entitled. Jb. 387. 


FEES. 


1. Fees of witnesses summoned but not examined ; re-taxation of costs. 
The fees of witnesses summoned by the successful party, but not 
examined by him, can not be taxed as a part of the cost in his 
favor, unless he shows to the court, by affidavit or otherwise, that 
there was a real or apprehended necessity for them; and when 
improperly included, the unsuccessful party may have the costs 
re-taxed under the statute (Code, § 3146), which is but a sub- 
stantial aflirmation of the pre-existing rule. Forcheimer & Co. v. 
Kaver, 285. 

2. Printer’s fees for advertising sales of lands for delinquent taxes ; 
when poyable out of State treasury.—Under the provisions of the 
act approved February 12th, 1879, amending section 439 of the 
Code (Sess. Acts 1878-9, p. 21), the printer’s fee for advertising 
the sale of lands for delinquent tixes must be paid eut of the State 
treasury, on the auditor’s warrant in his favor, only when the 
State became the purchaser at the tax-sale, or when the fee has 
been collected and paid into the treasury. Burke v. Blan, 97, 

3. Same, for advertising notices to delinquent tax-pavers.—Under the 
provisions of the actapproved February 12th, 1879, providing for 
the sale of lands for delinquent taxes (Sess. Acts 1878-9, pp. 1-7, 
§§ 3, 4, 10), the printer’s fee for advertising notices to delinquent 
tax-payers is required to be ascertained by the judge of probate, 
and included in the amount for which a decree of sale is rendered, 
and is‘made payable out of the proceeds of sale; but, when the 
State becomes the purchaser, the auditor is not required to draw 
his warrant on the treasury in favor of the printer, except on the 
production of an order by the judge of probate. [b. 97. 

4. Fees of tax-collector for notices to delinqguents.—Under the provi- 
sions of the act incorporating the port of Mobile, and providing 
for the government thereof (Sess, Acts 1878-9, p. 406, § 24), the 
tax-collector is not entitled to any fee for making a personal de- 
mund on delinquent tax-payers, but only where, not being able 
to find delinquents, he leaves ‘‘written or printed notice at their 
place of residence ;’’ and leaving such notice at any other place 
would not be sufficient, unless it is also shown that it was actual- 
ly received by the delinquent. Shields v. Sheffield, 91. 


FENCES. 


1. Uninclosed lands; cattle running at large.—In this State, except 
where the rule is changed by local statutes, uninclosed lands are 
regarded as common of pasturage, over which cattle or stock may 
be suffered to run at large; and if the owner of the land desires to 
protect himself against damage, he must erect and maintain a 
lawful fence around them. Wiéi/hite vr. Speakman, 400, 

2. Same; rights and liabilities of owner, in cases of trespassing cattle. 
Where lands are not inclosed by a lawful fence (Code, §§ 1586-7), 
the rights of the owner, as against cattle or stock running at large, 
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are only defensive : he may have the trespassing animals estrayed, 
and may useall proper means to drive them out of his field, taking 
care to employ no unnecessary force ; but, for any injury which is 
the natural or proximate consequence of a wrongful act on his 
part, outside A een defensive measure, he is liable to the stat- 
utory penalty of five times the amount of the injury. Jb. 400. 

3. Same ; case at bar.—The plaintiff's horse having been caught by 
the defendant while trespassing in his field, which was not in- 
closed with a lawful fence, and tied with a rope to the limb of a 
tree, where he was found dead the next morning, the appearances 
indicating that he had been choked to death ; the liability of the de- 
fendant to the statutory penalty does not depend on the question 
of negligence vel non in the treatment and care of the horse, but, 
his act being unlawful, on the question whether the death of the 
animal was the natural and proximate consequence thereof. Ib. 











FORGERY. See Crirnau Law, 28-32. 
FRAUD. 


1. Proof of fraud.—Under a bill by creditors attacking conveyances 
of his property by their debtor on the ground of fraud, fraudulent 
practices by the debtor in prior transactions with other persons, 
and declarations made by him subsequent to the execution of the 
conveyances, are not competent evidence against the grantees. 
Moog v. Farley, 246. 

Fraud in sale of chattels.—On a sale of chattels, a misrepresentation 
of a material fact by the vendor, on which the purchaser has a 
right to rely, and on which he does in fact rely, as an inducement 
to the contract, is a fraud, and is available as a defense to an ac- 
tion for the purchase-money, or a separate cause of action in favor 
of the purchaser. Brown v, Freeman & Bynum, 406. 

. Same; matter of opinion.—A representation which is in the nature 
of an expressed opinion, does not constitute a fraud, unless it was 
knowingly false, made with intent to deceive, and accepted and 
relied on as true; and when made under these circumstances, it 
may often constitute a warranty. Jb. 406. 

Same ; question for jury.—Whether the representation was intended 
as the statement of a fact, or as the mere expression of an opin- 
ion, is a question for the determination of the jury, when it does 
not involve the construction of a written instrument. Jb. 406. 

5. Fraudulent purchase of goods by insolvent debtor, and subsequent 
transfer.—When an insolvent debtor obtains goods on credit by 
misrepresentation or fraudulent concealment of his condition, the 
seller may disaffirm the sale, and reclaim the gocds, as against 
the fraudulent purchaser, or any one claiming under him, with 
notice of the fraud; but he can not maintain a bill in equity to set 
aside the subsequent transfer of the goods on account of such 
fraud, when the transfer was made in absolute payment of an 
honest debt, a fair price allowed for the goods, and no benefit re- 
served to the insolvent debtor. Hornthall, Whitehead, Weissman 
& Co. v. Schonfeld, 107. 

6. Fraud of maker, as defense to accommodation indorser.—If an ac- 
commodation indorsement is procured by the fraud of the maker, * 
in concealing a condition annexed to a prior indorsement, the 
payee not having knowledge or notice of such fraud when he ac- 
cepts the note as payment, such fraud is no defense to the ac- 
commodation indorser, Marks v. First Nat. Bank, 550. 
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FRAUDS, STATUTE OF. 
1. Promise to pay debt of another person.—A promise y county 
i 


school superintendent to pay, Out of the funds in his hands 
in his official capacity, a debt due by one of the teachers to a 
third person, which was contracted on the faith of the moneys 
in his hands, or which he might receive, is not within the statute 
of frauds (Cude, § 2121, subd. 3). Wright v. The State, 262. 


FRAUDULENT CONVEYANCES, 


1. Sale of goods by insolvent debtor to creditor ; validity us against other 


creditors.—A sale of his property by an insolvent debtor, at a fair 
and adequate price, in auclain payment of an honest debt, with- 
out reserving any benefit whatever to himself, will be sustained 
by the courts as a valid exercise of his right of preference, al- 
though made with a fraudulent intent on his part, of which the 
purchasing creditor was cognizant. Hornthall v. Schonfeld, 107. 


. Same ; fraudulent — of goods by insolvent debtor, and subse- 


gent transfer.—When an insolvent debtor obtains goods on credit 
by misrepresentation or fraudulent concealment of his condition, 
the seller may disaffirm the sale, and reclaim the goods, as 
against the fraudulent purchaser, or any one claiming under him 
with notice of the fraud; but he can not maintain a bill in equit 
to set aside a subsequent transfer of the goods on account of suc 
fraud, when the tranfer was made in absolute payment of an hon- 
est debt, a fair price allowed for the goods, and no benefit re- 
served for the insolvent debtor. Jb. 107. 


3. Sale by insolvent debtor to creditor ; validity as against other creditors. 


A failing or insolvent debtor may sell a part, or the whole of his 
property, in payment of an antecedent debt, to the exclusion of 
his other creditors; and if the debt is bona fide, its amount not 
materially less than the value of the property, and no use or 
benefit is reserved or secured to the debtor, the transaction will 
be sustained, without regard to any attendant circumstances or 
badges of fraud, the intentions of the debtor himself, or ngtice of 
his intentions on the part of the purchasingcreditor. Levy & Co. 
v. Williams, 171. 


4. Same.—The purchasing creditor can not go beyond the permissible 


yurpose of securing the payment of his own debt, and, in effect- 
ing this purpose, must not unnecessarily hinder or delay other 
creditors, or impair their rights, by placing it in the power of the 
debtor to effectually screen a part of the proceeds of sale, when 
he has knowledge of facts sufficient to create a reasonable belief 
of such intention; and when his purchase is made partly in pay- 
ment of an antecedent debt, and partly for money paid, the same 
rule is applicable as to purchases on a new consideration, and 
the payment of the past debt is a circumstance to be considered 
in determining the good faith of the transaction. Jb. 171. 


5. Same.—Although the purchase may exceed the amount of the pur- 


chaser’s debt, the fact of such excess does not invalidate the 
transaction, when reasonably necessary for attaining the lawful 
purpose of satisfying the debt; but this means, not a necessity 
created by the debtor’s unyielding demand for cash, but a rea- 
sonable necessily arising from the nature, situation, or condition 
of the property. Jb. 172. 


6. Same ; as applied to this case.—In this case, the evidence estab- 


lishing the insolvency of the debtor at the time the sale was made, 
and his fraudulent intent to convert his lands into money, not for 
the payment of his debts, but for the avowed purpose of procur- 
ing family supplies and enabling him to carry on his business, the 
purchasing creditors having knowledge of his embarrassed con- 
dition, and notice of facts sufficient to charge them with know- 
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ledge of such fraudulent intent; held, that their purchase of three 
tracts of lands, at the aggregate price of $1,000, of which amount 
$600 was paid in cash, and the balance in satisfaction of the cred- 
itor’s antecedent debt, was fraudulent as against other creditors, 
although the debtor refused to sell any one parcel of the land 
separately. Jb. 171. 

‘onveyance sustained, when equity would have compelled it.—Where 
the debtor, being indebted to his brother for services as his clerk, 
bought a tract of land for him, at his instance, but took the title 
in his own name, afterwards promising to execute a proper con- 
veyance, but failing to do so for several years, during which time 
the brother occupied, cultivated and improved the land; held, 
that a conveyance executed after the lapse of four years, when 
the debtor had become insolvent, would be regarded as the vol- 
untary performance of an act which a court of equity would have 
compelled, and the transaction would be sustained. Moog v. Far- 
ley, 246. : 


8. Conveyance of stock of goods by insolvent debtor to his brother, in 


consideration of services rendered as clerk.—In this case, an insolv- 
ent debtor having conveyed to his brother a stock of goods valued 
at $6,000, but not worth so much, in payment of a recited debt of 
$8,000; the transaction was sustained against the attack of cred- 
itors, affirming the chancellor’s decree, on proof that the grantee 
had acted as clerk and salesman in the store of the grantor, for 
fifteen years; that it was agreed his compensation should be rea- 
sonable, but no amount was stipulated ; that no account was kept 
with him on the books; that he was an unmarried man, was eco- 
nomical, and boarded in the family of the grantor; that he had 
been promised an interest in the business as a partner; that no 
former settlements were ever made, though often demanded by 
him, and often promised; and that no memorandum was kept of 
the settlement at which $8,000 was agreed on as the amount of 
the indebtedness. Jhb. 246. 


9. Conveyance in name of third person; burden of proof as to owner- 


ship of money paid.—Property purchased by a debtor, and paid 

for with his money, is liable to the satisfaction of his debts, though 

the title be taken in the name of another person; but the burden 

of proving these facts is on the attacking creditor, and, if he fails 

to prove that the money paid belonged to his debtor, the source 

en which it was derived, or its real ownership, is immaterial. 
b. 246. 


10. Transactions between relatives.—A transaction between relatives 


will be more closely scrutinized by the courts, at the instance of 
creditors, than a transaction between strangers; yet relationship 
is not, of itself, sufficient to stamp a transaction as fraudulent; 
and a bona fide creditor, closely allied to his insolvent debtor, 
may take property at a fair price in payment of his debt, as any 
other creditor might. Jb. 246. 


11. Purchase of property of insolvent debtor, by his brother.—The insolv- 


ent debtor being indebted to his brother for borrowed money, and 
being unable to pay it on demand, in order that it might be in- 
vested in real estate, may lawfully convey property, at its fair 
value, in payment of the debt; and if the value of the property is 
greater than the amount of the debt, and the difference is paid to 
the debtor in money, and is used by him in the payment of other 
debts, the transaction will be sustained against creditors, when it 
is not shown that the grantee had knowledge of the debtor’s pe- 
cuniary condition; though, in the absence of evidence as to such 
application of the money, or if notice had been brought home to 
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the grantee of the debtor’s intention thus to prefer creditors, 

the court would be inclined to hold the sale fraudulent as against 

the creditors not paid. Jb. 246. 

12. When creditor without lien may come into equity to set aside fraud- 
ulent conveyance.—By statutory provision (Code, §§ 3886), a cred- 
itor without a lien, or by simple contract only, may file a bill in 
equity to subject to the payment of his debt property which his 
debtor has fraudulently transferred, or attempted to transfer; but 
he can not file such a bill before the maturity of his debt, though 
he might sue out an attachment at law. Jones v. Massey, 370. 


GARNISHMENT. See AtracHMENT. 





HOMESTEAD. See Exemptions. 
HUSBAND AND WIFE. 


1. Removal of husband as trustee of wife’s estate.—On the testimony in 
this case, showing that the husband had permanently abandoned 
his wife, wasted her income by consuming it for his own personal 
use, grossly disregarded his fiduciary duties, was profligate and 
unfit for the discreet management of her property, the chancellor 
properly removed him as her trustee (Code, §§ 2717, 2728-9) ; 
and the character of her estate, whether statutory or equitable, is 
immaterial. Avraft v. Lohman, 323. 

2. Conveyance to married woman, *‘for her sole use and benefit.’,-—When 
lands are conveyed to a married woman, ‘‘for her sole use and 
benefit,’’ her husband’s marital rights are excluded, and she 
takes an equitable estate, which she may convey or charge by 
mortgage executed jointly with her husband; and the same con- 
struction and effect will be given to the words when used in a 
quit-claim deed. Perdue v. Building & Loan Asso., 478. 

3. Conveyance by husband to wife during coverture.—A conveyance of 
lands by the husband, ‘‘to the sole and proper use, benefit and 
behoof of’’ his wife, her heirs and assigns, is a mere nullity at 
law, neither transferring to her.any legal estate or interest, nor 
devesting the title out of himself. Carrington v. Richardson, 101. 

4. Same; tenancy by curtesy, in legal and equitable estates—When the 
husband conveys land to the wife, during coverture, to her sole 
and separate use, and she dies after issue born alive, if he is 
tenant by the curtesy (which is not decided), it is only of an equi- 
table estate; and a purchaser of that interest, under execution 
sale against him, does not acquire a title on which he can main- 
tain an action of ejectment. Jb. 101. 

5. Mortgage of wife’s property.—As to property belonging to the equi- 
table estate of a married woman, she is regarded as a femme sole, 
and may mortgage it for her own debt, or for the debt of her hus- 
band; but a mortgage of property belonging to her statutory 
estate, executed by her and her husband jointly, to secure her 
own debt or her husband’s, is absolutely void, and creates no 
lien on the property. Steed v. Knowles, 446. 

6. Presumption as to character of wife’s estate.—In this State, property 
belonging to a married woman is presumed, in the absence of 
averment and proof to the contrary, to constitute a part of her 
statutory estate ; and no presumption that it is an equitable estate 
will be indulged against the husband, when he is the plaintiff in 
the action, although his right of action depends on the estate be- 
ing statutory. Ih. 446. 

. Certificate of wife’s acknowledgment.—A certificate, appended to a 
mortgage of the homestead by husband and wife, which states 
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that the wife ‘‘ acknowledged that she signed the same of her own 
free will and accord, and without fear, constraint, or persuasion 
on the part of her husband,’’ is not a substantial compliance with 
the statute (Code, § 2822), which uses the words ‘‘ fear, constraint, 
or threats on the part of the husband.’’ Strauss & Steinhardt 
v. Harrison, 324. - 

8. Wife as party to bill against husband.—When a married woman 
joins with her husband in a mortgage of lands, the legal title to 
which stands in his name, she is not a necessary party to a bill 
for foreclosure, even if she claims an equity in the lands on the 
ground that her funds were used in paying the purchase-money ; 
and not being made a party, her rights would not be affected by 
the decree ; yet she may be made a party, in order that she may 
be bound by the decree. Flowers v. Baker, 445. 

9. Consent decree against married woman.—In the absence of fraud in 
its procurement, or other special cause shown, a consent decree 
is as binding on a married woman as on a person sui juris. Win- 
ter v. City Council, 481. 


INDICTMENT. See Criminat Law, 46-53, 
INFANTS. 


1. Contracts of infants.—A minor nineteen years of age, whose father 
is dead, whose mother is married again, and who has no guardian, 
may lawfully contract to perform personal services for another, 
and may receive partial payment in money and goods during the 
term of service, thereby discharging his employer to that extent, 
without regard to the strict rule limiting the liability of an infant 
for necessaries. Waugh v. Emerson, 295. 

2. Appointment of minor as special constable.—A minor is not eligible 
to the office of constable; but, when specially appointed by a 
justice of the peace to execute a particular process (Code, § 768), 

e is an officer de facto. Floyd v. The State, 39. 

3. Laches of infant, or guardian.—As a general rule, laches will not be 
imputed to an infant, and his rights are not waived by his failure 
to assert them promptly ; but there are cases in which his rights 
may be lost by the failure of his guardian to assert them, leaving 
him only the personal liability of the guardian for indemnity. 
Hardin v. Pulley, 381. 


INJUNCTION. See Cuancery, 9-12. 
INSOLVENT ESTATE. See CuHancery, 13. 


INTEREST. 


1. On damages.—In an action against a railroad corporation, to recover 
damages for cattle killed, the plaintiff should be allowed interest 
on the amount of his damages, not from the commencement of his 
action, but from the time the injury was done. Railroad Co. 
v. Fullerton, 298. 

2. On promissory note.—A promissory note, payable at a future day, 
‘‘with interest’’ at a specified rate, bears interest from date, 
since it would, without these words, bear interest from maturity. 
Campbell Printing Press Co. v. Jones, 475. 


JUDGMENTS AND DECREES. 





1. Judgment on insufficient verdict, in ejectment; setting aside on motion; 
waiver of irregularity—In a statutory action in the nature of 
ejectment, the suggestion of adverse possession and erection of 
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valuable improvements being found true, and the value of the 
improvements being assessed, or their excess above the rents 
(Code, §§ 2951-54), the verdict should go further, and assess the 
value of the lands without the improvements. Such verdict being 
defective, the court may set it aside during the term, and award 
a venire de novo ; and a judgment rendered on it would be reversed 
on appeal, Judgment having been rendered on it, but set aside, 
on motion, at a subsequent term, after which the cause was, for 
several terms, treated as a case pending and undecided; the 
irregularity, if any, in setting it aside, is waived, and the irregular 
order can not be vacated on motion, as a void judgment or order 
may be. Coltart v. Moore, 361. 

2. Injunction against judgment at law.—A defendant in a judgment at 
law can not have equitable relief against it, because it is either 
erroneous or void; since, if void, it may be disregarded, or set 
aside on motion; and if erroneous, it may be revised on appeal. 
Murphree v. Bishop, 404. 

3. What is final decree.—Under a bill filed by creditors, asking the 
settlement of a deed of assignment for their benefit, the court 
having taken jurisdiction of the trust, and ordered a reference to 
the register to ascertain and report who were creditors, the 
amount of their debts, &c , directing him to make publication, 
and declaring all claims barred which were not presented within 
the time specified ; a decree rendered at the next term, on plead- 
ings and proof, after the confirmation of the register’s report, 
declaring those whose claims were allowed to be the only credi- 
tors, allowing their claims for the amounts respectively specified, 
and directing the trustee to make ratable distribution among 
them, to report his action from time to time to the court, and to 
remain under its protection and direction in the execution of the 
trust and the decree, is a final decree, from which an appeal will 
lie. Marshall, Davis & Co. v. McPhillips, 145. 

4. Consent decree against married woman.—In the absence of fraud in 
its procurement, or other special cause shown, a consent decree 
is as binding on a married woman as on a person sui juris. 
Winter'v, City Council, 481. 

5. Conclusiveness of former decisions.—This will having been before 
this court in two former cases, which involved the same lands now 
in controversy, and in which the devise to the second son was 
sustained; the defendants in this case having bought on the 
faith of those decisions, and paid full value for the property ; the 
court adheres to those decisions, as settling a rule of property for 
this particular case, although the plaintiff, daughter and sole sur- 
viving child of the oldest son, is not concluded by them as res 
judicata, and is not harred by the statute of limitations, and al- 
though those cases are hereby overruled on principle. Bibb v. 
Bibb, 437. 


JURORS AND JURY. See Criminau Law, 15, 54-5. 
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JUSTICE OF THE PEACEs See ArracuMeEnt, 2-4. 
LANDLORD AND TLNANT. 


1. Landlord’s statutory lien ; attaches when.—The lien given by statute 
to a landlord, or his assignee, on the crops grown on the leased 
premises, for the rent of the current year (Code, § 3467) only 
attaches when the relation of landlord and tenant exists between 
the parties. Hardin v. Pulley, 381. 

2. Landlord and tenant ; when relation exists.—While the relation of 
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landlord and tenant may be created by express contract, or by 
the conduct of the parties towards each other, it will not be in- 
ferred from the mere fact of occupation only, when the relative 
—— of the parties to each other, in the particular case, can 

referred to any other distinct cause. Jb. 387. 

3. Same ; as between infant devisees and paternal trustee.—-Where lands 
are devised to infant children, their father being appointed 
executor and trustee, with power to manage and control the 
property for them; whatever may be his liability to them in a 
proper proceeding, for rents and profits, the relation of landlord and 
tenant does not exist between them, and they have no statutory. 
lien on the crops raised by him on the lands, and received and 
sold by his administrator. Jb. 381. 

4. Affidavit as to removal of crop.—An affidavit for an attachment at 
the suit of the landlord, on the ground that a part of the crop 
has been removed without his knowledge or consent (Code, 
§ 3472, subd. 2), must allege that it was removed from the rented 

remises, or it is substantially defective. Knowles v. Steed, 427. 

5. When action lies in favor of landlord.—A landlord, having a statu- 
tory lien on his tenant’s crop for the rent of the land, may main- 
tain an action for money had and received, against a purchaser 
who, having notice of the lien, receives and sells the crop. 
Thornton v. Strauss & Steinhardt, 164. 

6. Agreement to pay rent, in default of paying purchase-money.—W here 
lands have been sold and conveyed, a mortgage being taken to 
secure the balance of the purchase-money unpaid, a subsequent 
agreement between the parties, reduced to writing, by which the 
purchasers bind themselves, in the event of their failure to pay 
the balance of the purchase-money as stipulated, to deliver three 
bales of cotton as rent, creates the relation of landlord and 
— between them, with its attendant rights and incidents. 

b. 164. 

7. Assignment of mortgage and purchaser’s note, after maturity of rent- 
obligation.—An assignment by the vendor, after the maturity of the 
purchaser’s obligation to pay rent, of the mortgage and secured 
note for the unpaid purchase-money, does not carry with it, as an 
incident, the right to the rent then past-due, nor take away the 
vendor’s right of action as landlord; but, if it were shown that 
the purchase-money had been paid in full to the assignee, under 
a redemption or foreclosure of the mortgage, this would be a com- 
plete defense to asubsequent action by the vendor, founded on 
the rent-contract, or on his lien as landlord. Jb. 164. 

8. Damages as between lessor and lessee.—As between lessor and lessee, 
where the latter sues for the breach of an express stipulation to 

ut him in possession, the general rule must govern, though the 
° essor was guilty of no fraud or wrongful conduct; and the 
measure of damages is, not the consideration paid, with interest, 

but the value of the lease. Snodgrass v. Reynolds, 452. 

9. Same; proof of value of crops.—The leased premises consisting of 
a meadow of about thirty acres, sown in ‘‘ Johnson grass,’’ a crop 
of which was then ready to be mowed, the plaintiff may prove 
how many crops the land would produce each year with or- 
dinary seasons, and the probable quantity and market value of 
each crop; not as a basis tor the recovery of profits as such, but 
as facts to be considered by the jury in estimating the value of 
the use of the land during the term—that is, the value of the 
lease. Jb. 452. 

10. Trespass on leased premises by stranger.—When the possession of 

the leased premises is open and unobstructed at the time of the 
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renting, and there is only an implied covenant on the part of the 
lessor that they shall be open to entry, a subsequent trespass or 
intrusion by a third person is a wrong against the lessee; but, if 
there is an express stipulation by the lessor to put the lessee in 
possession, such subsequent trespass, before the lessee has en- 
tered, is a wrong against the lessor. Jb. 452. 


LANDS. 


1. Uninclosed lands ; cattle running at large.—In this State, except 
where the rule is changed by local statutes, uninclosed lands are 
regarded as common of pasturage, over which cattle or stock may 
be suffered to run at large; and if the owner of the land desires to 
protect himself against damage, he must erect and maintain a 
lawful fence around them. Wilhite v. Speakman, 400. 

2. Sale of sixteenth-section lands ; title of purchaser.—A certificate for 
the purchase of lands belonging to the sixteenth section (Code, 
§ 988) conveys the legal title to the purchaser, subject to be de- 
feated on the happening of any of the contingencies which, by 
the terms of the statute, cause a forfeiture and reversion to the 
State. Watson v. Prestwood & Fletcher, 416. 

3. Railroad lands, under grant by Congress ; sale by railroad company, 
or its agent; limitation ofaction. Ware v. Swann & Billups, 330. 





LEGACY AND DEVISE. 


1. Devise of estate for life, without liability to account, and with general 
power of disposition.—A devise and bequest of an express estate 
for life, with general power of disposition, and without liability 
to account, followed by a devise over of what may remain unused 
and undisposed of, vests in the first taker an absolute estate in 
fee simple. Bolman v. Lohman, 638. 

2. Bequest to county, in trust for preservation of private burial-place. 
Neither the county as a corporation, nor the court of county com- 
missioners, has power to take a bequest in perpetuity, in trust to 
lend of invest the money, and to appropriate the annual interest 
to the repair and preservation of the private burial-ground of the 
testatrix and her family. Holifield v, Robinson, 419. 

3. Bequest in perpetuity, in trust for preservation of private burying- 
ground.—A bequest of money to county commissioners, ‘‘and 
their successors in office, or to such authority as may control and 
direct the finances of said county, to be held in perpetuity in 
trust,’’ and the interest tobe expended annually in the repair, 
preservation and neat keeping of the graves and monuments of 
the testatrix and other named relatives, is not a bequest toa 
charitable use, within the exception to the rule against perpetui- 
ties, and is void. Johnson v. Holifield, 423. 

4. Devise to oldest son and his male issue, and, on default to such issue, 
then to second son and his male issue.—Under the statute which was 
of force in 1840, converting an estate in fee tail into an estate in 
fee simple in the first taker (Clay’s Digest, 157, § 37), if lands 
were devised to the testator’s oldest son and his lawful male 
issue, and in case he should die leaving no lawful male issue, or 
the same shall become extinct before he or they arrive at the age 
of twenty-one years, and likewise leaving no male issue, then to 
the next younger son and his lawful male issue, the oldest son 
took an absolute estate in fee simple. (Overruling Edwards v. 
Bibb, 43 Ala. 666, and 54 Ala. 475.) Bibb v. Bibb, 437. 

5. Same; conclusiveness of former decisions.—This will having been 
before this court in the two cases above cited, which involved the 
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same lands now in controversy, and in which the devise to the 
second son was sustained ; the defendants in this case having 
bought on the faith of those decisions, and paid full value for the 
property ; the court adheres to those decisions, as settling a rule 
of property for this particular case, although the plaintiff, 
daughter and sole surviving child of the oldest son, is not con- 
cluded by them as res judicata, and is not barred by the statute of 
limitations. Jb. 437. 


LIBEL. 


1. When action lies.—To support an action for libel, when the com- 
plaint alleges no special damage, the publication must be libellous 
per se—must charge an indictable offense, or must tend to subject 
the plaintiff to public hatred, contempt, or ridicule, or to exclude 
him from association with virtuous and honorable men. Trimble 
v. Anderson, 514. 

2. Same.—A notice published in a newspaper, warning all persons 
against trading for two notes, alleging that the plaintiff had ob- 
tained them, without consideration, from a person whose mental 
condition at the time was such as incapacitated him for business, 
is not libellous per se ; for he might have procured them by gift, 
and without any knowledge or suspicion of the donor’s mental 
incapacity. Jb. 514. 

3. Demurrer.—Whether the publication, as set out in the complaint, is 
libellous per se, is properly determined by the court on demurrer, 
notwithstanding the averment that it was made falsely, malicious- 
ly, and with the intent to defame plaintiff. Jb. 514. 


LIEN. 


1. Of common carrier ; waiver of. L. & N. Railroad Co. v. MeGuire & 
‘0., 395. 

. Of creditor’s bill ; as against claim of homestead exemption. Hines 
v. Duncan, 112. . 

. Of mechanics and contractors. See Mecuanic’s LIEN. 

. Statutory’s lien of tax-collector’s official bond ; how enforced in equi- 
ty. Lott v. Mobile County, 69. 

. = for taxes ; legal and equitable remedies. Winter v. City Coun- 
cil, 481, 


LIMITATIONS, STATUTE OF. 


1. Limitation of action to recover lands sold for taxes.—Five years is 
the statutory limitation of an action to recover lands sold for the 
non-payment of taxes (Code, § 464), and this has been judicially 
construed to mean five years from the delivery and registration 
of the deed, properly executed and acknowledged. Hughes v. 
Anderson, 209. 

2. Same.—The limitation of five years, prescribed as a bar.to actions 
for the recovery of lands sold for delinquent taxes (Code, § 464), 
does not begin to run until the deed to the purchaser is properly 
recorded. Bolling v. Smith, 535. 

3. Action for railroad lands.—The title to the lands embraced in the 

grant by Congress to the State of Alabama, for the benefit of cer- 

tain railroads (11 U. S. Stat. at large, p. 17), was vested in the 

State as trustee, until the completion of the road, except as to 

the lands embraced in the first continuous length of twenty miles, 

which might be sold at an earlier day; and the statute of limita- 
tions not running against the State while the lands were so held, 
it did not begin torun against the railroad company until, by the 
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completion of the road, it acquired the right to sue. Ware v. 
Swann & Billups, 330. 

4. As to the limitations barring criminal prosecutions, see CRIMINAL 
Law, 59, 60. 

5. As to the limitation of a bill to redeem by a mortgagor, see CHAn- 
cERY, 17, 18. 


MALICIOUS PROSECSTION. 


1. When action lies.—To sustain an action for a malicious prosecution, 
the prosecution must have been instituted, not only maliciously, 
but without probable cause; though the party was acquitted, it 
does not necessarily follow that the prosecution was malicious, 
nor that it was instituted without probable cause; and while 
malice may be inferred from the want of probable cause, the 
want of probable cause can not be implied from malice the most 
express. Steed v. Knowles, 446. 

. Probable cause.—Probable cause, as used in this connection, in- 
volves not only an honest belief on the part of the prosecutor, 
but a belief based on reasonable grounds, and not upon the 
caprice, prejudice, or idle dreams of the prosecutor. Ib. 446. 

. Advice of counsel.—That the prosecution was instituted by the ad- 
vice of counsel, given on a full and fair statement by the prose- 
cutor of all the facts known to him, or which by proper diligence 
he could have ascertained, is a full defense to the action, though 
the advice was erroneous, or was not warranted by the facts 
stated; but, if the prosecutor failed to disclose any material fact 
known to him, he can not shelter himself behind the advice of 
counsel founded on a partial statement. Jb. 446. 

4. Construction and effect of record; charge submitting legal question to 
jury.—It is the province and duty of the court to construe the 
record showing the prosecution and its termination, and its legal 
effect should not be submitted to the determination of the jury. 
Ib. 446. 


MANDAMUS. 


1. Lies when.—lf the chancellor improperly refuses to enter up an 
award as the judgment and decree of the court, mandamus lies to 
compel him.—Dudley v. Farris & McCurdy, 187. 


MECHANIC’S LIEN, 


1. Material-man as original contractor; time of filing claim.—A person 
who furnishés materials for a planing-mill, under a contract with 
the owner of the property, is an original contractor (Code, 
§§ 3440-44), and may file his claim of lien at any time within six 
months after his indebtedness has accrued. Lane & Bodley Co, 
v. Jones, 156. 

2. Description of premises sought to be charged, in claim filed, and in 
complaint.—When the claim of lien as filed for record, and the 
complaint, each describes with sufficient certainty the lot on 
which is situated the building or erection sought to be charged, it 
is no objection that a lien is also asserted and claimed on “‘ the 
wharf and water privileges in front.’’ Jb. 156. 

3. When claim of lien must be filed for record.—When materials are 
furnished for the construction or repair of a building, under a 
‘*single continuing contract,’ the time within which the state- 
ment of claim must be filed for record begins to run from the de- 
livery of the last items; but, when furnished under separate or- 
ders or requests, though in pursuance of a general agreement or 
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6. 


~I 


8. 


INDEX. 





understanding to furnish, from time to time, such materials as 
may be needed, and as ordered, each order is a separate contract, 
and the statement must be filed within the prescribed time after 
each delivery. Jb. 156. 

Statement of account or claim as filed, without allowing credits.—The 
claim of lien, as filed for record, is required to state a ‘‘ just and 
true account of the demand due after all just credits have been 
given;’’ and the intentional omission of just and lawful credits, 
for the purpose of increasing the amount of the lien, is a fraud in 
law, which vitiates the entire lien as against the title of an as- 
signee of the premises. Jb. 156. 

Waiver of lien by acceptance of note-—The acceptance of the debtor’s 
note is not a waiver of the contractor’s statutory lien, unless it is 
received in payment of the debt, or unless the right of action is 
thereby postponed beyond the time prescribed by the statute for 
the enforcement of the lien; but the plaintiff can not maintain 
an action to enforce his statutory lien, without producing and 
surrendering the note, or satisfactorily accounting for its absence, 
Tb. 156, 

Joinder of common counts with special count to enforce lien.—The 
common counts may be united with a special count seeking to en- 
force the statutory lien of a mechanic or material-man (Code, 
§§ 3440-61); and the plaintiff may have a personal judgment, 
though he fails to establish his lien. Bedsole v. Peters, 133. 


. Description of premises sought to be charged, in claim filed, and in 


complaint.—When the plaintiff seeks to enforce a lien, not only 
on the structure and improvements erected or made, but also on 
‘fone acre’’ of the land on which they are situated, the verified 
statement of his claim, as filed of record, and the complaint, 
must each describe the ‘‘ one acre’’ with reasonable and conven- 
ient certainty, so that it may be identified and separated from 
the residue of the tract (Code, § 3444); but, though this descrip- 
tion be indefinite and inst fficient. whereby the lien fails as to the 
land, it may nevertheless be established and enforced against the 
structure and improvements. Jb. 133. 

Sufficiency of verdict.—The complaint containing the common 
counts and a special count, in which the structure and improve- 
ments sought to be charged are described with sufficient cer- 
tainty ; and issue being joined on the pleas of payment and set- 
off, with the general issue; a verdict finding ‘‘ the issues in favor 
of the plaintiff, $100,’’ though informal, is sufficient to support a 
judgment declaring a lien in his favor, for that sum, on the struc- 
ture and improvements. Jb. 133. 


MERGER. See Morteaaes, 5, 6. 
MORTGAGES. 


1. Rents, as between mortgagor and mortgagee.—When a mortgagor is 


in possession, before default, he is not the tenant of the mort- 
gagee, nor liable forrent, in the absence of a stipulation to the 
contrary in the mortgage; but, after default, or the happening of 
other contingency specified, the legal title and estate being vested 
in the mortgagee, he may make entry, or require the mortgagor 
to pay rent; and if he suffers the mortgagor to continue in pos- 
session, on his promise to pay rent, the relation of landlord and 
tenant, with all its rights and incidents, is thereby created be- 
tween them. Strauss & Steinhardt v. Harrison, 324. 


2. Rents and profits, against mortgagee in possession.—On statement of 


the account between mortgagor and mortgagee, under a bill to 
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redeem, a mortgagee in possession will only be charged with rents 
actually received, unless he has been guilty of willful default, or 
gross neligence ; and the rents must be estimated on the value of 
the property when he took possession, without regard to perma- 
nent improvements afterwards erected by him. Gresham v. 
Ware, 192. 

. Compensation for permanent improvements.—A bona fide occupant 
under claim of title, who erects permanent and valuable improve- 
ments, is entitled to compensation, at least as a set-off against 
mesne profits ; but knowledge, or notice of adversary rights, is 
fatal to the claim for compensation; and a mortgagee who repu- 
diates the relation, or a purchaser from him with notice, is re- 
garded as a wrong-doer, and is not entitled to compensation. Jb. 
192. 

. Redemption by mortgagor as surety ; prior application of property of 
co-mortgagor as principal.—When the principal and his suret 

jointly execute a mortgage to the creditor, conveying lands which 
belong to them separately, the surety has an equity to require 
that the lands of the principal shall be first sold and applied to 
the satisfaction of the debt; and he may, after default, maintain 
a bill to redeem his land, asking a foreclosure as'to the property 
of the principal, and offering to pay the balance that may remain 
due. Jb. 192, 

Merger of legal and equitable estates in mortgagee, by purchase of 
equity of redemption; intervening equity of surety.—As a general 
rule, when the legal and the equitable titles become united in the 
mortgagee, the mortgage is merged in the unity of possession; 
but there is no merger, when it is to the interest of the mortgagee 
that the titles be kept distinct, nor when there is an intervening 
right in a third person; and when the mortgagee purchases the 
principal’s equity of redemption, without the consent of the 
surety, the equity of the latter to have the property of the prin- 
cipal first applied to the payment of the common debt will pre- 
venta merger. Jb. 192. 

6. Same.—If the purchase of the principal’s equity of redemption is 
made with the consent of the surety, but under an agreement by 
the mortgagee to take possession, account for the rent, and sell 
under the power contained in the mortgage, but with a modifica- 
tion of the prescribed terms, there is no merger, and the equity of 
the surety remains unimpaired; nor can the terms of this agree- 
ment be changed, to his prejudice, by a subsequent agreement 
between the principal and the creditor, to which he is not a party. 
Ib. 192. 

. Description of property conveyed; parol evidence in aid of.—A 
mortgage of ‘‘my entire crop of cotton and corn’’ is not void for 
indefiniteness and uncertainty, but the general descriptive words 
may be made definite and certain by parol evidence showing that 
the parties had reference to the crop to be raised by the mort- 
gagor on the plantation in the county which he was then culti- 
vating. Smith v. Fields, 335. 

8. Registration as constructive notice ; liability of purchaser to mort- 
gagee.—A mortgage of crops not yet planted, if duly recorded in 
the county in which the lands lie, is constructive notice to a pur- 
chaser of the crops after they have been gathered ; and he is liable 
to the mortgagee in trover, or a special action on the case. Ib. 335. 

. Purchase by mortgagee, at sale under mortgage ; limitation of bill to 
set aside.—When a mortgagee becomes the purchaser at his own 
sale under a power in the mortgage, a bill to set aside the sale, 
and for a redemption ahd account, filed nine years and ten months 
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after the sale, comes too late; and an alleged offer to account by 
the mortgagee, made two years after the sale, if it can have the 
effect to keep the mortgage account open, does not obviate the 
lapse of time. Sanders v. Askew, 433. 

Same.—lIi the sale was made without giving notice as required by 
the terms of the mortgage, itis void, and the legal relation be- 
tween the parties remains unchanged; and a bill to redeem would 
not be barred until tie lapse of ten years from the surrender of 

a. Ib. 433. 

Mortgage of wife’s property.—As to property belonging to the equi- 
table estate of a married woman, she is regarded as a femme sole, 
and may mortgage it for her own debt, or for the debt of her hus- 
band; but a mortgage of property belonging to her statutory 
estate, executed by her and her husband jointly, to secure her 
own debt or her husband’s, is absolutely void, and creates no 
lien on the property. Steed v. Knowles, 446. 


. Mortgage of mill property and machinery ; destruction by fire, and 


lien on remaining machinery.—Under a mortgage of a half interest 
in certain mill property and machinery, which is afterwards de- 
stroyed by fire, though the remaining machinery is thereby dis- 
severed from the freehold, and converted into personal chattels, 
the lien of the mortgage on it is not discharged or impaired. Jb. 
446. 

Mortgage held satisfied, and sale under power enjoined.—On consid- 
eration of the voluminous testimony contained in the record in 
this case, which is conflicting and irreconcilable, and applying to 
it the settled rule which governs this court in revising the chan- 
cellor’s decision on disputed questions of fact, the court is satis- 
fied that the chancellor erred in his decree, and that the mort- 
gage was in fact satisfied; and therefore reverses the chancellor’s 
decree, and here renders a decree perpetuating the injunction 
against the sale under the mortgage, and ordering satisfaction to 
be entered of record as prayed. (Gilmer v. Wallace, 464. 

When mortgagee, or assignee, is not purchaser for valuable considera- 
tion.—When a mortgage is given merely as security for a pre-ex- 
isting debt, no new consideration entering into the transaction, 
the mortgagee is not entitled to protection against an outstanding 
equity of which he had no notice, as a purchaser for valuable con- 
sideration; and if he transfers his interest as collateral security 
for an existing debt, without any new consideration, his assignee 
is not a purchaser for value. Banks v. Long, 319. 

Mortgage construed, as to default and forfeiture.—A mortgage which 
purports to be given as security for money loaned, made payable 
*‘on demand’’ by a printed clause, and on the further condition, 
expressed in writing, that the interest shall be paid semi-annual- 
ly, and, on failure to pay the same, that the mortgage may be 
foreclosed for both principal and interest; and by which it is 
further provided, that the money loaned shall, on the death of the 
mortgagee, belong to the mortgagor if living, or to her surviving 
children in the event of her death before that time, anc that the 
mortgage shall then be null and void,—does not contemplate or 
authorize foreclosure as to the principal, so long as the interestis 
paid as stipulated; and when diligent effort to pay promptly is 
shown, whether intentionally prevented by the act of the mort- 
gagee, or defeated by wnaveliahie causes, a default and consequent 
forfeiture can not be claimed. Bolmanv. Lohman, 63. 


16. Rights of tenant for life and remainder-men, on foreclosure of mort- 


gage securing fund.—On the foreclosure of a mortgage given to se- 
cure the payment of money loaned, when the mortgagee is only 
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entitled to the interest during life, with remainder over on her 
death, the money should be paid into court, and so secured as to 
protect the rights of the remainder-men, while providing for the 
payment of the interest to the mortgagee. Jb. 63. 

17. Usury as defense to bill for foreclosure.—Usury in the transaction 
may be set up in defense of a bill to foreclose a mortgage, filed by 
an assignee, unless the mortgagor has estopped himself from 
setting up that defense against the assignee; and the defense be- 
ing established, the complainant can recover no interest. Van 
Beil v. Fordney, 76. 

18. Usury in mortgage ; estoppel by admission in answer.—lIf a mortga- 
gee, in his answer to a bill to redeem, admits the charge of 
usury, he is estopped from adducing evidence to the contrary ; 
and he can only be allowed legal interest from the date of the 
loan. Gresham v. Ware, 192. 


NEGLIGENCE. 


1. Contributory negligence ; burden of p-oof asto.—Contributory negli- 
gence is a defense, the burden of proving which rests on the de- 
fendant, although it may be negatived by the averments of the 
complaint; and it must be affirmatively proved by the defendant, 
unless the plaintiff’s own evidence establishes it. M. & E. Rail- 
way Co, v. Chambers & Abercrombie, 338. 

2. Collision of moving train with cars on side-track ; contributory negli- 
gence, as affected by speed of train and location of cars.—In an ac- 
tion by a railroad company, to recover damages on account of in- 
juries caused by a collision of one of its trains with several empty 
cars left standing on a side-track by the defendants’ servants, if 
the empty cars were left standing too near the main track, but a 
collision might, nevertheless, have been avoided by the use of 
reasonable diligence on the part of the persons who were in charge 
of the passing train, the defense of contributory negligence would 
be made out; and in this connection, the speed of the train, and 
the fact that it had a watchman so stationed as to see and give no- 
tice‘of obstructions, or the want of these precautions, would be 
material facts. But, if the empty cars were not placed too near 
the main track, but were insecurely scotched on the down grade 
of the side-track, and, being put in motion by the passing train, 
rolled down on it at the switch, the speed of the train would be 
immaterial, and contributory negligence could not be imputed to 
the plaintiff. Jb. 338. t 

3. Contributory negligence in construction of side-track.—In such action, 

- a plea averring contributory negligence by plaintiff, in that ‘‘said 
side-track was constructed by plaintiff in an unskillful and im- 
proper manner,”’ is demurrable, since such negligence would be 
too remote from the injury. Jb. 338. 

4. Honest mistake as defense.—lf the empty cars were placed by the de- 
fendant’s servants so near the main track of the plaintiff's road 
as not to allow room for passing trains, the defendants can not 
claim immunity from liabi'ity, on the ground that this was the 
result of an honest mistake on the part of their servants. Jb. 338. 

5. Liability of master for negligence of servants.—A gas company havy- 
ing exclusive possession and control of the side-track of a railroad 
adjacent to its works, for the receipt and delivery of coal, and 
having employed an adjoining proprietor to unload the coal de- 
livered on a train of cars; ifthe cars, when unloaded, are negli- 
gently placed or left by said proprietor’s servants so near the 
main track of the road as to cause a collision with a passing train, 
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he and his employer, the gas company, are jointly liable to the 
railroad company for the damages thereby caused. Jb. 338. 

6. Statutory liability of railroad company, for injuries to cattle ; burden 
of prooy.—Under statutory provisions (Code, §§ 1699, 1700), the 
failure of a railroad engineer to comply with statutory require- 
ments is negligence per se, and renders the railroad company lia- 
ble for all damages resulting from such failure; and in an action 
to recover damages for cattle killed or injured, the onus is on the 
railroad company to prove a conipliance with all statutory re- 

2 quirements. Railroad Co. v. Deaver, 216. 

. Statutory duty of engineer at public road crossing.—A railroad en- 
gineer is required to ‘‘blow the whistle, or ring the bell, at least 
one-fourth of a mile before reaching any public road crossing, 
, and continue to blow such whistle, or ring such bell, at in- 
tervals, until he passes such road crossing’’ (Code, § 1699); but, 
while a charge is erroneous which makes it his duty to blow the 
whistle, omitting the alternative (as toringingthe bell), the error 
is without injury to the defendant, when it appears that the bell 
was not rung at any time. Jb. 2/6. 

Same ; speed of train, by statute, and at common law.—The engineer 
is also required, ‘‘before entering any curve crossed by a public 
road on a cut, where he can not see at least one-fourth of a mile 
ahead,’’ to reduce the speed of his train, and ‘‘approach and pass 
such “rossing in such cut at such moderate speed as to prevent 
accident in the event of an obstruction at the crossing’’ (Code, § 
1699) ; but the statute only applies to sach crossings as are par- 
ticularly described, and leaves his duty at other crossings to be 
determined by the common law. Jb. 216. 

9. Same.—In cases not governed by statutory regulations, the rate of 
speed at which a train of cars nay approach and pass a public 
road crossing is not governed by any fixed and definite rule, but 
is somewhat dependent on the locality and the attendant cireum- 
stances; and a charge is erroneous which makes it the duty of 
the engineer, on approaching a crossing, to diminish the speed of 
his train, without regard to the attendant circumstances. /b. 216. 

Diligence required in case of obstructions on road.—An engineer is 
also required, ‘‘on perceiving any obstruction on the track of the 
road,’’ to “‘use all means within his power, known to skillful en- 
gineers, in order to stop the train ;’’ but this duty is not absolute, 
and does not require that the peril of passengers shall be in- 
creased, when the obstruction is not perceived until too late to 
stop the train with safety; though there may have been ante- 
cedent negligence, and consequent liability incurred, by the fail- 
ure to keep a proper lookout, whereby the obstruction might have 
been sooner discovered. Jhb. 216. 

11. Negligence, as cause of action or defense.—Negligence, whether as a 
cause of action cr as a defense, must be the proximate cause of 
the injury complained of; and when contributory negligence is 
set up as a defense, it is an admission of negligence on the part 
of the defendant himself. Carter r. Chambers, 223. 

12. Diligence in driving carriage.—Diligence is a relative term, and has 
not always the same measure; and a charge which instructs the 
jury that, ordinarily, the law requires the same diligence from the 
driver of a carriage and a person on foot in a public street, is er- 
roneous. Jb. 223. 

13. Same.—It cannot be asserted, as matter of law, that driving a 
carriage rapidly through a public street is, per se,.culpable negli- 
gence. Jb. 223. . 


NONSUIT. See Error anp AppgEAt, 5. 
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1. Officer mod ag officer de facto, executing process placed in 


nis hands, is entitled to the same protection that the law gives to 
an officer de jure ; and a person who is indicted for resisting him, 
or escaping from him, can not be heard to question his appoint- 
ment. Floyd v. The State, 39. 


OVERRULED CASES. 


1. 


Edwards v. Bibb, 43 Ala. 666, and 54 Ala. 475, as to construction of 
devise, overruled by Bibb v. Bibb, 437. 


PARTNERSHIP. 


1. 


ad 


o 


~ 
. 


What constitutes partnership.—When the lessee of land contracts in 
his own name, but one-half of the money paid in cash is furnished 
by a third person, under an agreement between them that he 
shall become a partner if the lessee acquires possession; this 
does not constitute a partnership between them, possession never 
having been obtained, and does not prevent the lessee from main- 
taining an action in his own name alone for a breach of the stipu- 
lation for possession. Snodgrass v. Reynolds, 452. 

Same.—Where two persons are associated together in the sale of 
commercial fertilizers on commission, but the only interest one of 
them has in the business is the right to have such quantities as 
he may desire for his own use at a discount of the commissions 
from the selling price, this does not make them partners as be- 
tween themselves; but, if they hold themselves out to the public 
as partners, they are liable as such to third persons dealing with 
them in ignorance of the real facts. Ala. Fertilizer Co. v. Rey- 
nolds & Lee, 497. 

Authority of partner to bind partnership.—Each partner is the agent 
of the partnership, as to all contracts and transactions within the 
scope of the partnership business, as tested by the nature of the 
particular business and its ordinary usages. Jb. 497. 

Same ; purchases on credit.—When persons are engaged in the sale 
of merchandise as a business, purchases to keep up their stock 
are appropriate and necessary to the business, and such pur- 
chases are, as matter of common knowledge, made on credit, 
longer or shorter according to the usages of the particular busi- 
ness; and when a partnership is so engaged, each partner has 
the right to bind the other by such purchases on credit. Jb. 497. 

Same ; same.—In the case of commission-merchants, engaged only 
in the business of selling on commission for others, purchases on 
their own account being outside of the scope of that business, one 
partner can not bind the other by a purchase on credit in the 
partnership name. Th. 497. 

Character of partnership business ; how determined.—Whether part- 
ners are engaged in business as merchants on their own account, 
or are selling on commission for others, is a question of fact, and 
is to be determined, not by any private agreement between them- 
selves, but by the nature of the business actually done by them 
with the public. Jb. 497. 

Estoppel against denial of partnership.—When a partnership has 
been engaged for two years, under the management of the active 
yartner, in buying and selling on their own account, it is too late 
for the other partner to allege that their legitimate business was 
confined to selling on commission, and that the purchases were 
made without his knowledge or consent. Jb. 497. 

Voluntary charitable axsuciations ; jurisdiction of equity on ground 
of partnership.—The jurisdiction of equity over such voluntary as- 
sociations and their funds can not be sustained on the ground of 
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partnership, since the members, whatever may be their relation 
or liability to third persons, are not partners inter sese ; thereis no 
mutual participation in profits or loss, no authority to bind or as- 
sign the common property, and no dissolution wrought by the 
death of amember. Burke v. Roper, 138, 


. Rights of surviving partner.—After the dissolution of a partnership 


by the death of one of the members, the survivor can not bind the 
estate of the deceased, by any note, acknowledgment, or admis- 
sion, though he may bind himself individually, and thereby au- 
thorize a partnership creditor to pursue the partnership assets in 
his hands; and on a subsequent settlement om him with the per- 
sonal representative of the deceased, it is incumbent on him to 
show that the debts, to the payment of which he applied the part- 
nership assets, were the debts of the partnership. Rose v. Gunn, 
411. 

Partnership creditor, proceeding against estate of deceased partner. 
When a creditor seeks to subject the estate of a deceased partner 
to the payment of an alleged partnership debt, he must show that 
it was contracted by the partnership during its existence, and 
it is not sufficient to prove a written acknowledgment by the sur- 
vivor, the institution of an action at law against him, and the re- 
covery of a judgment against his personal representative. Jb. 411. 

Rights and remedies of partnership creditors.—A partnership cred- 
itor, as such, has no lien on the partnership assets, though the 
lien of the surviving partner may, in a proper case, be made avail- 
able in his favor; yet, if the surviving partner transfers the part- 
nership effects to the personal representative of the deceased, in 
settlement of the partnership matters between them, this lien is 
extinguished, and there is none to which a partnership creditor 
can be subrogated. Jb. 411. 


. Same.—Although a partnership creditor has no remedy against the 


partnership effects in the hands of: the personal representative 
and heirs of the deceased partner, to whom they have been trans- 
ferred by the survivor; yet he may maintain an action at law 
against the personal representative, or a bill in equity to enforce 
payment out of the estate of the deceased partner. Jhb. 411. 

Rights of surviving partner, in and to par nership property.—On the 
dissolution of a partnership by the death of one of its two mem- 
bers, the surviving partner is entitled to the exclusive possession 
of the partnership property; but he holds the assets as a quasi 
trustee, first for the partnership creditors, and afterwards for the 
personal representative of the deceased partner; and while the 
courts will not interfere with his management, so long as he con- 
tinues faithful to his trust, a court of equity will often intervene 
to affort relief against waste, negligence, misconduct, or other 
violation of duty on his part, prejudicial to the rights of the party 
complaining. Farley, Spear & Co. v. Moog, 148. 


14. Rights of partnership creditors, on dissolution of partnership, insol- 


vency and misconduct of surviving partner.—Strictly speaking. part- 
nership creditors have no lien upon the partnership assets for the 
payment of their debts, though they are entitled to priofity of 
payment over individual creditors; yet, where the surviving part- 
ner becomes insolvent, and his individual creditors levy attach- 
ments on the partnership property, the partnership creditors may 
come into equity to enforce their right to priority of payment out 
of the partnership assets. Ib. 148. 


15. Execution or attachment against individual partner, levied on part- 


nership property.—When an execution or attachment against an 
individual partner is levied on the partnership property, the pur- 
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chaser at a sale under the levy acquires only that partner’s inter- 
est in the assets which may remain after the partnership debts 
have been paid and the partnership affairs adjusted ; and this can 
only be ascertained by an account in equity. Jb. 148. 


. Exemptions to partners.—Partners can not claim an individual ex- 


emption in the partnership property, during the continuance of 
the partnership ; but, when one partner sells out his interest to 
the other, without reservation, the effects become the exclusive 
property of the purchaser, discharged from any lien on account 
of partnership debts, and he may claim an exemption in them, 
as against the partnership creditors, if the sale was fair and bona 
fide. Levy & Co. v. Williams, 171. 

Settlement of partnership accounts by survivor.—When the surviving 
partner, having become administrator of the estate of the deceased, 
makes a settlement of the partnership accounts with the widow, 
represented by an attorney who has been appointed guardian ad 
litem for the infant distributees; such settlement is not binding 
on the estate, and is no bar to a bill in equity to compel a settle- 
ment. Vincent v. Martin, 540. 

Continuation of partnership, under articles, after death of one part- 
nev.—A stipulation in articles of partnership, that if either of the 
partners should die before the expiration of the stipulated period, 
‘*the surviving partner shall continue the business for the unex- 
pired term,’’ gives the survivor the power to employ all the 
partnership effects, without material change in the business, for 
the residue of the term ; but confers on him no authority to fasten 
any new debt or liability on the estate of the deceased partner. 
Tb, 540. 

Sale of decedent’s lands, for equitable division ; jurisdiction of court, 
when lands were owned by partnership.—Under its statutory juris- 
diction to order asale of a decedent’s lands, when the same can 
not be equitably divided among the heirs and devisees (Code, 
§ 2449), the Probate Court has no power to order the sale of a 
deceased partner’s interest in partnership lands, before the part- 
nership debts have been paid, and the accounts between the 
partners settled and adjusted; and the fact that the surviving 
partner makes the application, as administrator of the estate of 
the deceased partner, does not affect the principle. Roulston v. 
Washington, 529. 


PAYMENT. 


a 


bo 


3. 


Acceptance of note; when operates as payment.—The acceptance of 
a debtor’s promissory note does not operate as payment of an 

‘antecedent debt, unless it is so received by agreement, express or 
implied; but the right of action is suspended until the maturity 
of the note. Lane & Bodley Co. v. Jones, 156. 

Application of payments.—When the debtor does not direct, and 
the creditor does not make, a special application of a payment at 
the time it is made, but it is entered as a general credit on general 
account, the creditor can not afterwards make a special applica- 
tion to serve his interests as subsequently developed. Jb. 156. 

Acceptance of note in payment of antecedent debt.—When a creditor 
takes the note of his debtor, with accommodation indorsements, 
in payment of an antecedent debt, he is a purchaser for value, in 
due course of business, equally as if he had advanced money on 
the faith of it; but the rule is different when such note is taken 
as collateral security for an antecedent debt. Marks v. First Nat. 
Bank, 550. 


. Election of remedies in case of wrongful payment.—When a party 
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has a right to elect whether he will ratify or disaffirm a wrongful 
oa. he must either ratify or disaffirm it as an entirety ; and 
1e can not, while suing the original debtor, maintain an action 
against the person to whom the money was paid, or fasten a trust 
on the property received by him in payment. But, if the proper- 
ty was merely received as collateral security for the debt, he may 

ursue it in equity, and at the same time maintain an action at 
aw against the debtor; and the holder of a bill of exchange, to 
whom it has been transferred as collateral security by the payee, 
does not forfeit his right of action against the other parties, by an 
uns‘iccessful suit against one. Williams, Deacon & Co. v. Jones, 
119. 


5. Extinguishment of debt, by appointment of debtor as administrator 


of creditor’s estate—When the executor of a deceased creditor 
recovers a judgment against the debtor, and the latter becomes 
his successor in the administration, the judgment is extinguished 
by operation of law, the duty to pey and the right to receive be- 
ing united inthe same person. Lane v. Westmoreland, 372. 


PLEADING AND PRACTICE, 


1, Action on bond; who are proper parties defendant; amendment 


striking out defendant improperly joined, or discontinuance.—On 

the death of one of several! joint obligors, the remedy for a breach 

necessarily becomes several, in the absence of a statute author- 

izing a joint action against the survivors and the personal repre- 

sentative of the deceased; but, if the personal representative of 

the deceased is improperly joined as a defendant with the survi- 

vors, his name may be struck out by amendment, or a discontin-* 
uance entered as to him, without thereby discontinuing the action 

as against the others. Reed v. Summers, 522. 


2. Count construed as in assumpsit, and not in case.—In an action 


brought by the State, against a person alleged to be indebted to 
it, a special count averring that a large sum of money was depos- 
ited in bank by a tax-collector to the credit of the State treasurer, 
and was used by the treasurer in the purchase of a check on New 
York, payable to himself as treasurer; that this check was in- 
dorsed by him to the defendant, to whom he was indebted on 
account of private transactions in the purchase and sale of cotton, 
and who knew that the same belonged to the State, and was ap- 
plied by the defendant as a payment on said private indebtedness ; 
and that neither the defendant nor the treasurer have ever paid 
the money over to the State, but it was due and unpaid, is in as- 
sumpsit, and not in case.— Woljfe v. The State, 201. 


3. Joinder of common counts with special count to enforce lien.—The 


common counts may be united with a special count seeking to 
enforce the statutory lien of a mechanic or material-man (Code, 
§§ 3440-61); and the plaintiff may have a personal judgment, 
though he fails to establish his lien. Bedsole v. Peters, 133, 


4. ue rere of complaint, in averment of time or number.—When the 


plaintiff declares on a special count, although he might recover 
under the common counts, the material facts must be alleged with 
reasonable certainty of time; though it is not necessary to prove 
the precise time as alleged, unless it is matter of substance ; and 
when an act is continuous in its nature, as extending through a 
given period of time, it is sufficient to state the period of its dura- 
tion. Shields v. Sheffield, 91. 


5. Same; in action by tax-collector, for fees collected by successor.—The . 


plaintiff, a late tax-collector, suing his successor for fees collected 
for services rendered by plaintiff, and declaring in a special 
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count, must allege the year or years in which the services were 
rendered, or in which the moneys accrued to him; and also the 
number of notices served by him, for which he claims fees, or the 
number and names of delinquents; although a general averment 
would be sufficient, when necessary to prevent prolixity. Jb. 91. 

6. Action for damages; sufficiency of complaint.—The complaint in this 
case, which sought to recover damages for personal injuries sus- 
tained by plaintiff while engaged in feeding a circular saw in the 
defendant’s employment, and which is set out in the statement 
of facts, ‘‘is equally as full, explicit and direct, as the complaint 
in the case of M. & O. Railroad Co. v. Thomas, 42 Ala. 672,’’ 
which was held sufficient on demurrer; and is not obnoxious to 
any of the grounds of demurrer specifically assigned. Hall v. 
Posey, 84. 

7. Demurrer to complaint containing common counts, with defective 
special counts.—When the complaint contains special counts 
which are defective, and also the common counts, a demurrer to 
the entire complaint can not be sustained. Tabler, Crudup & 
Co. v. Sheffield Land, Iron & Coal Co., 377. 

. Demurrer to complaint, in action for libel.—Whether the publica- 
tion, as set out in the complaint, is libellous per se, is properly 
determined by the court on demurrer, notwithstanding the aver- 
ment that it was made falsely, maliciously, and with the intent 
to defame plaintiff. Trimble v. Anderson, 514. 

Waiver of demurrer.—In a quasi criminal prosecution for the vio- 
lation of a municipal ordinance, removed by appeal into the Cir- 
cuit Court, if a demurrer is interposed to the statement (or com- 
plaint), and the plea of not guilty is afterwards filed, before any 
action of the court is had or invoked on the demurrer, this court 
will hold the demurrer to have been waived, and will not con- 
sider the sufficiency of the complaint as assailed by it. Pitts 
v. District of Opelika, 527. 

10. Demurrer to special plea; error without injury in ruling on.—Im- 
properly sustaining a demurrer to a special plea is error without 
injury, when the record affirmatively shows that the defendant 
had the benefit of the same defense under the general issue; but 
the principle does not apply to the erroneous overruling of a de- 
murrer to a bad special plea, whereby the plaintiff is compelled to 
take issue on it. M. & E. Railway Co, v. Chambers & Abercrom- 
bie, 338. 


RAILROADS. 


1. Statutory provisions as to liability of railroad company for injuries to 
cattle.—Sections 1704-09 of the Code of 1876, as to the liability of 
railroad corporations for damages on account of live-stock killed 
or injured, have been superseded and repealed by the later stat- 
ute now embraced in sections 1710-15. Railroad Co. v. Fullerton, 
298. . 

2. Measure of damages against railroad company, for injuries to cattle. 
The measure of the plaintiff’s damages, in an action against a 
railroad company on account of cattle killed, is not necessarily the 
value of the animal when alive, but the difference in value be- 
tween the living animal and the dead carcass; and though he 
may abandon the carcass, wheri comparatively worthless, and re- 
cover the full value of the living animal, yet, if he converts it to 
his own use, or otherwise disposes of it, or if he might realize ap- 
preciable value for it by the exercise of reasonable diligence, the 
net amount of such value must be deducted. Jb. 298. 

3. Same ; interest.—The plaintiff should be allowed interest on the 
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amount of his damages, not from the commencement of his ac- 
tion, but from the time the injury was done. Jb. 298. 

4. Duty of railroad company, as to condition of track and approaches 
thereto.—A railroad company is required to keep its track and the 
approaches thereto, at public crossings, in good repair; but, with 
this exception, the track is private property, and its use by pri- 
vate persons is governed by the same principles which apply to 
the property of private persons. Pratt Coal & Iron Co. v. Davis, 
308. 

5. Same ; liability for injuries to horse at crossing.—A railroad compa- 
ny is not liable for injuries to a horse caused by its foot being 
caught between a projecting spike and one of the iron rails of the 
track, at a private crossing erected by third persons, which is not 
shown to have been serviceable to itin any way. Jb. 308. 

. Damages to passenger carried beyond his destination on railroad.—In 
an action against a railroad company as a common carrier, by a 
passenger who was carried beyond his distination, the plaintiff is 
entitled to recover damages for his trouble and inconvenience in 
getting back to his destination. Railroad Co. v. Lockhart, 315. 

7. Same ; fright and consequent injuries.—The plaintiff, who was a 

oung girl about eight years of age, being carried about one mile 
eens her destination, and put off at a place with which she was 
not familiar, would naturally be frightened by her condition and 
surroundings, and attempt to walk rapidly along the track back 
to the station; and for damages resulting from these natural con- 
sequences of the defendant’s wrongful act, a recovery may be had. 
Ib. 315. 

. Same ; sickness as element of damage.—Whether the plaintiffs ag- 
gravated sickness was a proximate consequence of the defendant’s 
wrongful act, is a question of fact for the determination of the 
jury; and if so found by them, it is an element of the damages 
she is entitled to recover. Jb. 315, 

. Railroad corporation ; power to acquire mineral lands.—A railroad 
corporation can not, without an express grant of power, acquire 
or recover mineral interests in lands, since such property is 
neither necessary nor proper for carrying out the purposes of the 
corporation. Wilks v. Railroad Co., 180. 

. Liability of railroad company for wrongful acts of agents or servants; 
vindictive damages.—A railroad corporation is liable for all acts of 
wantonness, rudeness or force, done or caused to be done by its 
agents or servants, in or about the duties or business assigned to 
them, though in violation of the general rules or orders prescribed 
for their conduct; and the rule as to vindictive damages for such 
acts, in actions against the corporation, is the same as in actions 
against natural persons. L. & N. Railroad Co. v. Whitman, 228. 

Implied contract that passengers may alight at platform not owned by 
railroad company.—If the trains of the defendant railroad compa- 
ny were accustomed to stop at the platform at which the plaintiff 
desired to alight, although it was neither constructed nor owned 
by the company, an implied contract that passengers might stop 
there may be raised. Railroad Co. v. Johnston, 436, 

Variance; action sor damages, by passenger against railroad company. 
Under a complaint, in anaction against a railroad company, which 
claims damages on account of the conductor’s refusal to stop his 
train and put plaintiff off at the proper station, alleging that he 
** willfully refused ’’ to stop, and carried her several hundred 

ards beyond, “ without her consent, and against her protest ;’’ 
if the evidence shows that the conductor only neglected to stop, 
and that the plaintiff not only submitted, but consented to alight 
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14. 


17. 


18. 


at the further place, without objection or protest, there is a fatal 
variance between the averments and the proof. Jb, 436. 


. Statutory liability of railroad company, for injuries to cattle ; burden 


of prooy.—Under statutory provisions (Code, §§ 1699, 1700), the 
failure of a railroad engineer to comply with statutory require- 
ments is negligence per se, and renders the railroad company lia- 
ble for all damages resulting from such failure; and in an action 
to recover damages for cattle killed or injured, the onus is on the 
railroad company to prove a compliance with all statutory re- 
quirements. Railroad Co. v. Deaver, 216. 

Statutory duty of engineer at public roud crossing.—A railroad en- 
gineer is required to ‘‘blow the whistle, or ring the bell, at least 
one-fourth of a mile before reaching any public road crossing, 

and continue to blow such whistle, or ring such bell, at in- 
tervals, until he passes such road crossing’ (Code, § 1699); but, 
while a charge is erroneous which makes it his duty to blow the 
whistle, omitting the alternative (as toringing the bell), the error 
is without injury to the defendant, when it appears that the bell 
was not rung at any time. Jb. 216. 

Same ; speed of train, by statute, and at common law.—The engineer 
is also required, ‘‘before entering any curve crossed by a public 
road on a cut, where He can not see at least one-fourth of a mile 
ahead,’’ to reduce the speed of his train, and ‘‘approach and pass 
such erossing in such cut at such moderate speed as to prevent 
accident in the event of an obstruction at the crossing’ (Code, § 
1699) ; but the statute only applies to such trossings as are par- 
ticularly described, and leaves his duty at other crossings to be 
determined by the common law. Jb. 2/6. 

Same.—In cases not governed by statutory regulations, the rate of 
speed at which atrain of cars may approach and pass a public 
road crossing is not governed by any fixed and definite rule, but 
is somewhat dependent on the locality and the attendant circum- 
stances; and a charge is erroneous which makes it the duty of 
the engineer, on approaching a crossing, to diminish the speed of 
his train, without regard to the attendant circumstances. /b. 216. 

Diligence required in case of obstructions on road.—An_ engineer is 
also required, ‘‘on perceiving any obstruction on the track of the 
road,’’ to ‘‘use all means within his power, known to skillful en- 
gineers, in order to stop the train ;’’ but this duty is not absolute, 
and does not require that the peril of passengers shall be in- 
creased, when the obstruction is not perceived until too late to 
stop the train with safety; though there may have been ante- 
pes negligence, and consequent liability incurred, by the fail- 
ure to keep a proper lookout, whereby the obstruction might have 
been sooner discovered. Jb. 216. 

Consolidation of railroad companies ; provisions preserving rights 
and remedies of creditors, but authorizing sale of property by new com- 
pany.—By the 5th section of the act ratifying the consolidation of 
the Alabama and Florida Railroad Company and the Mobile and 
Great Northern Railroad Company, under the name of the Mobile 
and Montgomery Railroad Company, the new company was au- 
thorized to issue bonds, secured by mortgage or deed of trust ‘‘on 
the road, franchises and property of said company ;’’ while the 
6th section, after declaring that the consolidation ‘“‘shall in no way 
affect the rights of the creditors of said [original] companies, and 
their separate existence shall be continued as to all the rights 
and remedies of creditors,’’ further provided, that the new com- 
pany “‘may dispose of any property, real or personal, held by 
each of said [original] companies, and make and execute titles for 
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the same.’’ Held, that this power of sale was confined to such 
property as was not needed for operating the road—surplus lands, 
and probably personal effects not in present use, nor required for 
use on the road—releasing such property only from the cha 
or incumbrance of existing debts, ana permitting it to be utilized. 
Spence v. M. & M. Railway Co., 576. 


19. State-indorsed railroad bonds; rights of purchasers, as against prior 


equity, or unrecorded mortgage.—The bonds issued by the M. & M. 
Railway Company, under the authority of the act approved Feb- 
ruary 25th, 1870, and indorsed by the governor in the name of the 
State, purporting on their face to be first-mortgage bonds, and re- 
ferring to the said statute, which required that the first million 
and a half of said bonds should be used only in purchase and ex- 
change for the bonds of the M. & M. Railroad Company, to whose 
rights and property said M. & M. Railway Company had sue- 
ceeded ; but containing no reference to the act of August 5th, 
1868, under which said M. & M. Railroad was incorporated, by the 
consolidation of the A. & F. Railroad Company and the M. & G. 
N. Railroad Company, nor to the charge and incumbrance thereby 
declared in favor of the creditors of said original companies ; and 
being put on the market for sale, with the State’s indorsement; 
a purchaser might well rely on their recitals, presume that all the 
requirements of the statute had been complied with, and claim 
protection against any prior lien or equity in favor of the State or 
said M. & M. Railway Company. But the acts of the officers and 
agents of the State, and of said railway company, could not af- 
fect the rights of the creditors of said original railroad compa- 
nies, as preserved and secured by the terms of the consolida- 
tion, they not being parties to the chancery suit foreclosing the 
mortgage, under which said new railway company derived title; 
and the charge in favor of said creditors being expressly declared 
by said act of incorporation and consolidation, a purchaser of said 
new bonds is chargeable with notice of it, although a mortgage 
securing said debts, as recited in the agreement of consolidation, 
may never have been recorded, or in fact never existed. Ib. 576. 


20. State-indorsed railroad bonds, misapplied by railroad corporation ; 


rights of holders.—As held in this case on the former appeal 
(72 Ala. 566), the State-indorsed bonds of the New Orleans and 
Selma Railroad Company, issued to the company on the comple- 
tion of the first twenty miles of its road, having been misapplied 
by it, in violation of the terms of the statute under which they 
were indorsed (Sess. Acts 1869-70, pp. 149-57), in payment of 
their debt to the contractor for work done in building said first 
twenty miles, the indorsement created no liability against the 
State, while the bonds remained in the hands of the contractor, 
or of any otier person who was chargeable with notice of such 
‘misapplication; but, said bonds being negotiable instruments, 
and governed by the rules applicable to other negotiable paper, 
the State is liable, as an accommodation indorser, to any bona fide 
holder who acquired the bonds for value, in the usual course of 
business, without knowledge or notice, actual or constructive, of 
their original misapplication. Morton & Bliss v. N. O. & 8. Rail- 
road Co., 590. 


21. Same ; who are purchasers for value, without notice.—As to the 





bonds held by Gilman, Sons & Co. (58, of the 320 issued to the 
railroad company), and purchased by them from Crawford, to 
whom they were transferred by the contractor, the court holds, as 
on the former appeal (72 Ala. 566), that they are bona fide holders 
for value, without notice of the misapplication, although they 
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bought the bonds, at par, in exchange tor the bonds of a private 
construction company which were worth only about ten cents on 
the dollar; but, as to the bonds held by Morton, Bliss & Co., 
which were transferred to them by the contractor, in payment for 
the iron sold by them to him (and used by him in the construction ~ 
and equipment of said first twenty miles of road), that they are 
chargeable with notice of the misapplication, and can not be 
deemed innocent purchasers. Jb. 590. 

22. Same ; right of holders under deed of trust.—Of the holders of the 
320 indorsed bonds issued by said railroad company, only those 
who are purchasers for value without notice are entitled to be 
subrogated to the statutory lien and priority of the State; but, as 
against the railroad company, which has waived the defense of 
a partial failure of consideration, and as against the complainant 
in the original bill, a subsequent judgment creditor of the railroad 
company, all are entitled to share in the security afforded by the 
deed of trust, and to have it enforced for their benefit. Jb. 590. 

23. Deed of railroad corporation, executed by agent; consideration.—Held, 
re-aflirming Standifer v. Swann & Billups (78 Ala. 88), that a con- 
veyance of lands which belonged to the Alabama & Chattanooga 
Railroad Company, executed by J. C. Stanton as general superin- 
tendent and attorney in fact, without written authority from the 
board of directors, or other governing body of that corporation, 
passed no title or estate of which a court of law could take cogni- 
zance ; that if the corporation be held to have ratified the act of 
such agent in making the sale and conveyance, by its knowledge 
of the facts and its failure to dissent, such ratification could only 
operate as an equitable estoppel, which is not cognizable at law; 
and that under the provisions of the act approved February 11th, 
1870, authorizing the railroad company to sell a part of the lands, 
but requiring the proceeds of sale to be ‘‘appropriated to the 
payment of the first mortgage bonds of said company’ (Sess. 
Acts 1869-70, p. 89, § 17), the lands could only be sold for money. 
Ware v. Swann & Billups, 330. 


24. Railroad lands ; limitation of action for.—The title to the lands 
embraced in the grant by Congress to the State of Alabama, for 
the benefit of certain railroads (11 U. 8S. Stat. at large, p. 17), 
was vested in the State as trustee, until the completion of the 
railroad, except as to the lands embraced in the first continuous 
length of twenty miles, which might be sold at an earlier day; 
and the statute of limitations not running against the State while 
the lands were so held, it did not begin to run against the railroad 
company until, by the completion of the road, it acquired the 
right to sue. Jb. 330. 


REDEMPTION OF REAL ESTATE. 


1. Bill to redeem; averment as to delivery of possession to purchaser. 
When lands sold under execution are, at the time of the sale, in 
the possession of a tenant, to whom notice is given by the pur- 
chaser, and from whom he afterwards collects rents (Code, § 2878) ; 
these facts being averred in a bill to redeem by the judgment 
debtor, it is unnecessary that he should also aver that he deliv- 
ered possession to the purchaser within ten days after the sale. 
Richardson v. Dunn, 167. 

2. Same ; entire or partial redemption.—Where several lots are included 
in one sale be on execution, and the defendant has no title to one 
of them, he may maintain a bill to redeem the others, averring 
his want of title to the omitted lot, and tendering the entire 
amount due, without any deduction on account of it. Jb. 167. 
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3. Same; what are ‘‘lawful charges’’ to be tendered.—The “lawful 
charges’’ which the judgment debtor, seeking to redeem, is re- 
uired to pay or tender (Code, § 2879), include only claims and 
> aan od which are in the nature of a lien or incumbrance on the 
land ; and neither insurance on buildings paid by the purchaser, 
nor a judgment rendered by a ane of the peace, unless an exe- 
cution thereon has been levied on the land, is embraced in such 
lawful charges. Jb. 167. 

4. Same; tender of conveyance to be executed by purchaser.—lf an aver- 
ment of a tender of a conveyance, to be executed by the pur- 
chaser, be necessary to the equity of a bill to redeem in any case, 
an averment that the defendant denies the complainant’s right 
to redeem dispenses with its necessity, since it shows that such 
tender would be nugatory. Jb. 167. 


REMAINDERS. 


1. Rights of tenant for life and remainder-men, on foreclosure of mort- 
gage securing fund.—On the foreclosure of a mortgage given to se- 
cure the payment of money loaned, when the mortgagee is only 
entitled to the interest during life, with remainder over on her 
death, the money should be paid into court, and so secured as to 
protect the rights of the remainder-men, while providing for the 
payment of the interest to the mortgagee. Bolman v. Lohman, 63. 


SET-OFF. See Damaaess, 16. 
SPECIFIC PERFORMANCE. See CuHancery, 27-29. 
STATUTES. 


1, Construction of statute in favor of its constitutionality.—When a 
statute is fairly susceptible of two constructions, one of which 
will uphold, and the other defeat its constitutionality, the former 
construction will be adopted, even though it be the less natural. 
Quartlebaum v. The State, 1. 

. Proof of foreign statute.—To render a book self-proving, and ad- 
missible as evidence of foreign statutes, public or private, or of 
legislative proceedings (Code, § 3045), it must appear to be pub- 
lished, not only ‘‘ by authority,’’ but by authority of the particular 
State, territory or government therein specified. Kdmunds v. The 
State, 48. 

. Repeal of penal statute or ordinance; effect on pending prosecution, 
By statutory provision, a pending prosecution is not abated by the 
repeal of the statute on which it is founded, unless otherwise 
provided by the repealing statute (Code, § 4449) ; but this statute 
does not apply to municipal ordinances, and pending prosecutions 
under such ordinances are abated by their repeal, unless ex- 
pressly excepted from the operation of the repealing ordinance. 
‘Barton v. Gadsden, 495. 

. Constructive notice by public statute.—The statute approved Feb- 
ruary 2ist, 1870, under which railroad bonds were indorsed and 
provision made for their payment, and the repealing statute ap- 
proved March 17, 1875, being public statutes, every purchaser 
and holder of the bonds is chargeable with knowledge of their 
provisions; and although the repealing statute may not amount 
to any open repudiation by the State of its liability as indorser-(a 
point not decided), ‘‘it is sufficient to put a subsequent purchaser 
on inquiry, and to charge him with notice of the fact that there 
was something wrong about the bonds, especially when taken in 
connection with the other fact that, at the time of such repeal 
the coupons for several years past due and unpaid were attached 
tothem.’’ Morton & Bliss v. N. O. & 8. Railroad Co., 592. 
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1, Against defaulting county superintendent of education, and sureties 
| on bond; joinder of administrator with survivors.—On the death of 
a defaulting county superintendent of education, there is no 
, statute which authorizes a joint action, or summary proceedin 
. by notice and motion, against his personal representative an 
) the sureties on his official bond ; and if the personal representa- 

tive is improperly joined as a defendant in such action or proceed- 
ing, his name may be struck out by amendment, or a discontinu- 
ance entered as to him. Reed v. Summers, 522. 
2. Same; lies when, and against whom.—The statute which gives a 
summary proceeding, by notice and motion, in favor of a county 
| superintendent of education, against his defaulting predecessor, 
‘* who has resigned, removed from the county, or been legally re- 
moved from office, or whose term of office has expired, and the 
sureties on his official bond, or any of them’’ (Code, § ‘3397, 
> subd. 3), applies also where the defaulter dies before the expira- 
tion of his term of office, and authorizes a suit against the sur- 


; viving sureties alone, Jb. 522. 
7 
) SURETIES. 
1. Surety’s right to coerce indemnity.—As a general rule, a surety or 
guarantor can not recover indemnity until he has been damnified 
—that is, until he has paid the debt; and even a payment, if 
made voluntarily and unnecessarily, neither increases nor accel- 
erates his right to coerce indemnity. Lane v. Westmoreland, 372. 
2. Same.—The defendant in a judgment at law, having created the 
debt for the joint benefit of himself and severa! other persons, 
a from whom he took a mortgage, with power of sale, conditioned 
n that he ‘‘ should have said judgment to pay out of the proceeds of 
r his own property ;’’ and having afterwards become the adminis- 
. trator of the estate of the deceased creditor, whereby the debt 
was extinguished] by operation of law, may then foreclose the 
, mortgage, notwithstanding his voluntary act in taking on himself 
f the administration of the creditor’s estate. Jb. 372. 
’ 3. Redemption by mortgagor as surety ; prior application of property of 
r co-mortgagor as principal.—When the principal and his surety é 
e a execute a mortgage to the creditor, conveying lands whic 
elong to them separately, the surety has an equity to require 
le that the lands of the principal shall be first sold and applied to 
e the satisfaction of the debt; and he may, after default, maintain 
e a bill to redeem his land, asking a foreclosure as to the property 
e of the principal, and offering to pay the balance that may remain 
8 dne. Gresham v. Ware, 192. 
< 4. Merger of legal and equitable estates in mortgagee, by purchase of 
‘2 equity of redemption; intervening equity of surety.—As a general 
rule, when the legal and the equitable titles become united in the 
és mortgagee, the mortgage is merged in the unity of possession ; 
d but there is no merger, when it is to the interest of the mortgagee 
. that the titles be kept distinct, nor when there is an intervening 
r right in a third person; and when the mortgagee purchases the 
r principal’s equity of redemption, without the consent of the 
t surety, the equity of the latter to have the property of the prin- 


® cipal first applied to the payment of the common debt will pre- 
r vent a merger. Jb. 192. “a 

6 5. Same.—If the purchase of the principal’s equity of redemption is 

n made with the consent of the surety, but under an agreement by 

: the mortgagee to take possession, account for the rent, and sell 

under the power contained in the mortgage, but with a modifica- 

tion of the prescribed terms, there is no merger, and the equity of 
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the surety remains unimpaired ; nor can the terms of this agree- 
ment be changed, to his prejudice, by a subsequent agreement 
between the principal and the creditor, to which he is not a party. 
Ib. 192. 

Conditional indorsements and signatures as sureties; difference be- 
tween bonds and commercial paper.—The principle which governs 
the liability of sureties on bonds conditionally delivered, as as- 
serted in Guild v. Thomas (54 Ala. 474), and Bibb v. Reid (3 Ala, 
88), has no application to commercial paper, in the hands of an 
innocent purchaser, who acquired it before maturity. Marks 
v. First Nat. Bank, 550. 


TAX-COLLECTOR. 


1. Enforcement of statutory lien against property of tax-collector and 


to 


or 





sureties.—A court of equity will entertain jurisdiction of a bill in 

the name of the county, against a defaulting tax-collector and the 

sureties on his official bond, to enforce the lien declared by 

statute against their property. Lott v. Mobile County, 69. 

. Same ; averments of bill.—Such a bill being supported by an inde- 
pendent equity, it is not necessary that it should aver that the 
accounts are complicated, nor that it should contain the aver- 
ments necessary in a bill for discovery, or in a bill to surcharge 
and falsify a stated account. Jb. 69. 

When account becomes stated.—A statement of his accounts by the 
tax-collector, prepared by him and submitted to the complainant, 
does not become a stated account, unless retained without objec- 
tion within a reasonable time; and where it involves transactions 
extending through a period of nine years, and involving more 
than six hundred thousand dollars, its retention for thirty-five 
days before filing the bill is not unreasonable. Jb. 69. 

. Authority to collect escaped taxes.—It is the duty of the tax-collector 

to collect delinquent taxes for previous years remaining uncol- 

lected, for which no credit has been given on the allowance made 

for errors and insolvencies. Jb. 69. 

. Non-joinder of sureties as parties.—The tax-collector’s bond being 
made joint and several by statute (Code, §§ 2905, 3754), it is not 
necessary that all of the sureties should be joined as defendants 
to the bill. Jb. 69. 

Statutory lien created by official bond.—The lien declared by statute 
to be created by an official bond (Code, § 403), operates on 
property acquired by the principal after its execution, and on 

roperty acquired by the sureties after his default and before suit 
wrought. Jb. 69. 
. Fees of tax-collector for notices to delinquents.—Under the provi- 
sions of the act incorporating the port of Mobile, and providing 
for the government thereof (Sess, Acts 1878-9, p. 406, § 24), the 
tax-collector is not entitled to any fee for making a personal de- 
mand on delinquent tax-payers, but only where, not being able 
to find delinquents, he leaves ‘‘written or printed notice at their 
place of residence ;’’ and leaving such notice at any other place 
would not be sufficient, unless it is also shown that it was actual- 

ly received by the delinquent. Shields v. Sheffield, 91. 

. Action by tax-collector against his successor, for fees collected.—A 
late tax-collector may maintain an action against his successor 
for fees collected, on proof that the defendant acted as his agent, 

express or implied, in collection of the fees; or, without such 
agency, on proof that he performed the services for which speci- 

fied fees were given by law, complying with all the requisitions 

of the statute, and that the defendant collected the fees, Jb. 91. 
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9. Same; sufficiency of complaint.—The plaintiff, a late tax-collector, 
suing his successor for fees collected for services rendered by 
plaintiff, and declaring in a special count, must allege the year 
or years in which the services were rendered, or in which the 
moneys accrued to him; and also the number of notices served 
by him, for which he claims fees, or the number and names of de- 
linquents ; although a general averment would be sufficient, when 
necessary to prevent prolixity. Jb. 91. 


TAXES. 


Ll. License-tax on sewing-machine companies ; construction and consti- 
tutionality of.—The statutory provision imposing a license-tax of 
$25.00 on ‘‘every sewing-machine company selling sewing-ma- 
chines, either themselves or by their agents, and all persons who 
engage in the business of selling sewing-machines’’ (Sess. Acts 
1884-5, p. 17, §§ 8, 14, sub-d. 20), does not discriminate between 
companies and natural persons, but authorizes a conviction 
against either, on proof of a single sale, made under circum- 
stances which show that it was done in the prosecution of the 
business; nor does the further provision contained in said sub- 
section, which exempts from the payment of said tax ‘‘ mer- 
chants engaged in a general business, keeping sewing-machines 
as a part of their stock in trade,’’ make any unconstitutional dis- 
crimination. Quartlebaum v. The State, 1. 

2. Printer’s fees for advertising sales of lands for delinquent taxes ; 
when payable out of State treasury.—Under the provisions of the 
act approved February 12th, 1879, amending section 439 of the 
Code (Sess. Acts 1878-9, p. 21), the printer’s fee for advertising 
the sale of lands for delinquent taxes must be paid out of the State 
treasury, on the auditor’s warrant in his favor, only when the 
State became the purchaser at the tax-sale, or when the fee has 
been collected and paid into the treasury. Burke v. Blan, 97, 

3. Same, for advertising notices to delinquent tax-payers.—Under the 
provisions of the actapproved February 12th, 1879, providing for 
the sale of lands for eens taxes (Sess. Acts 1878-9, pp. 1-7, 
§§ 3, 4, 10), the printer’s fee for advertising notices to delinquent 
tax-payers is required to be ascertained by the judge of probate, 
and included in the amount for which a decree of sale is rendered, 
and is made payable out of the proceeds of sale; but, when the 
State becomes the purchaser, the auditor is not required to draw 
his warrant on the treasury in favor of the printer, except on the 
production of an order by the judge of probate. [b. 97. : 

4. State’s right to money deposited in bank by tax-collector, to credit of 
treasurer.—Although the tax-collector may have no authority to 
deposit in bank, to the credit of the State treasurer, moneys col- 
lected by him as State taxes; yet, if he does so deposit it, and 
the money is drawn or checked out by the treasurer, it becomes 
the money of the State in his hands, as much so as if it had been 
remitted by private hand.— Wolffe v. The State, 201. 

5. Action against person receiving public moneys with notice of their 
character.—Money being deposited in bank by a tax-collector, to 
the credit of ‘‘J. H. Vincent, treasurer,’’ and checked out by him 
in the purchase of exchange on New York, the draft being made 
payable to himself as treasurer, and indorsed in the same be 
these facts are sufficient to charge the indorsee with notice of the 
official character in which the treasurer held the funds; and if he 
applies the money in payment of an individual indebtedness of 
the treasurer to him, he becomes liable to the State, as a trustee 
in invitum, in an action for money had and received. Jb. 201, 
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6. Same ; ratification of unauthorized act.—The institutioi. of such 
action in the name of the State, by the direction of the governor, 
does not amount to a ratification of the illegal act, nor discharge 
the liability of the treasurer himself; nor is any special legisla- 
tive sanction necessary to authorize or sustain the action. Jb. 201, 

7. Tax-deed as color of title—A tax-deed, though invalid as a muni- 
ment of title, may give color of title, and operate to fix and define 
the boundaries of an actual possession. Hughes v. Anderson, 209, 

8. Sale of lands for unpaid taxes ; description of lands in tax-collector’s 
docket, assessed to ‘* owner unknown.’’—Under the provisions of 
the act approved February 12th, 1879, relating to the sale of lands 
for delinquent taxes (Sess. Acts, 1878-9, pp. 3-8, § 1), lands 
assessed to ‘‘ unknown owners’’ were required to be entered and 
described, in the docket filed by the collector in the office of the 
probate judge, ‘‘in the beat where the land is situate ;’’ and the 
entries in this docket are the basis of the jurisdiction of the court 
to order a sale. But it is no objection to the validity of the sale, 
that several tracts of land, situated in different townships, are 
entered on the docket as assessed to ‘‘ owners unknown,’’ without 
specifying the particular beat or precinct in which the different 
tracts lie: as to these matters, in the absence of evidence, the 
court will not impute negligence to the officer, by presuming that 
the several tracts are in different beats. Lowe v. Martin, 366. 

9. Auditor’s certificate to purchaser.—Under the provisions of the act 
approved February 13th, 1879 (Sess. Acts 1878-9, p. 13, § 18), the 
auditor’s certificate of transfer passed to the purchaser all the 
title acquired by the State as purchaser at the tax-sale; and it 
was not required to be either attested or acknowledged, as is now 
necessary to perfect his deed. Jb. 366. 

10. Limitation of action to recover lands sold for taxes.——Five years is 
the statutory limitation of an action to recover lands sold for the 
non-payment of taxes (Code, § 464); and this has been judicially 
construed to mean five years from the delivery and registration of 
the deed, properly executed and acknowledged.—Hughes v. An- 
derson, 209. 

11. Same.—The limitation of five vears, prescribed as a bar to actions 
for the recovery of lands sold for delinquent taxes (Code, § 464), 
does not begin to run until the deed to the purchaser is properly 
recorded, Bolling v. Smith, 535. 

12. Sale of lands for delinquent taxes ; recitals and registration of deed 
to purchaser.—The deed of the judge of probate, to the purchaser 

. of lands sold for delinquent taxes, is prima facie evidence of the 
facts therein recited (Code, § 460), only when executed in sub- 
stantial compliance with the requirements ot the statute, and 
properly recorded. Ib. 535, ' 

13. Legal and equitable remedies for collection of taxes.—-Taxes ievied 
and assessed create a legal liability, which will support an action 
at law, although:a statutory remedy is aiso given to enforce their 
payment; and where the legal remedy is inadequate, as where 
the owner of the property is a married woman, and the taxes 
have remained unpaid for a series of years, the lien on the prop- 
erty may be enforced in equity. Winter v. City Council, 481. 
Subscription to railroad by municipal corporation ; levy of tax to pay 
interest on bonds.—The power being granted to the corporate au- 
thorities of the city of Montgomery, by special statute, ‘‘ to levy 
such taxes as may be necessary, upon the real and personal 
property in said city,’’ to pay the interest on the city’s subscri 
tion to the capital stock of the South and North Alabama Rail- 
road Company, a levy on real property only was not void, the 
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failure to include personal property also being a mere irregularity ; 
and the action of the authorities being in its nature legislative 

and governmental, rather than corporate, the onus is on a party 
—— it to show that a different rate of taxation was necessary. 

. 481, 

: 15. Tax on appeal for benefit of Supreme Court library ; constitutionality 
| —_ statute imposing a tax-fee of six dollars in each case 
ecided on appeal by this court, for the benefit of the library 

(Sess. Acts 1882-83, p. 149), is a legitimate exercise of the taxing 

? power, and is not violative of any constitutional provision. 
| Swan & Billups v. Kidd, 431. 


TRESPASS. 


1. Uninclosed lands ; cattle running at large.—In this State, except 
where the rule is changed by local statutes, uninclosed lands are 
regarded as common of pasturage, over which cattle or stock may 
be suffered to run at large; and if the owner of the land desires to 

rotect himself against damage, he must erect and maintain a 
awful fence around them. Wilhite v. Speakman, 400. 

Same; rights and liabilities of owner, in cases of trespassing cattle. 
Where lands are not inclosed by a lawful fence (Code, §§ 1586-7), 
the rights of the owner, as against cattle or stock running at 
large, are only defensive: he may have the trespassing animals | 
estrayed, and may use all proper means to drive them out of his 
field, taking care to employ no unnecessary force; but for any | 
injury which is the natural or proximate consequence of a wrong- 
ful act on his part, outside of these defensive measures, he is 
liable to the statutory penalty of five times the amount of the 
injury. Jb. 400. 

3. Same; case at bar.—The plaintiff's horse having been caught by 
the defendant while trespassing in his field, which was not in- 
closed with a lawful fence, and tied with a rope to the limb of a 
tree, where he was found dead the next morning, the appearances 
indicating that he had been choked to death; the liability of the 
defendant to the statutory penalty does not depend on the ques- 
tion of negligence vel non in the treatment and care of the horse, 
but, his act being unlawful, on the question whether the death 
of the animal was the natural and proximate consequence thereof. 
Ib. 400. 

4. Statutory trespass on lands, cutting trees, &e., intent to convert. 
Under the statute which makes it larceny for any person to enter 
on the lands of another, without his consent, and cut and carry 
away any timber or rails, ‘‘with the intention of converting them 
to his own use”’ (Code, § 4360), the specific intent is a material 
ingredient of the offense, and must be alleged in the indictment. 
McCord v. The State, 269. 

. Trespass on leased premises by stranger.—When the possession of 
the leased premises is open and unobstructed at the time of the 
renting, and there is aie an implied covenant on the part of the 

lessor that they shall be open to entry, a subsequent trespass or 

intrusion by a third person is a wrong against the lessee; but, if 
there is an express stipulation by the lessor to put the lessee in 
possession, such subsequent trespass, before the lessee has en- 

tered, is a wrong against the lessor. Snodgrass v. Reynolds, 452. 


TRUSTS. 


1. Charitable trusts; what are, and jurisdiction of equity over.—A char- 
itable trust, as known and recognized at common law, and sus- 
tained by courts of equity, was public in its nature, and the per- 


bo 


or 
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sons to be benefited by it were vague, uncertain, and indefinite, 
until designated as the beneficiaries for the time being; and 
where a common fund is created by voluntary contributions, its 
benefits being restricted to members of the association, it can not 
be considered a charitable trust, nor subject as such to be con- 
trolled by a court of equity. Burke v. Roper, 138. 


. Same.—The jurisdiction of courts of equity over such voluntary 


associations and their funds is maintained, independent of the 
statute of uses, or of any prerogative power, on the ground of the 
trust nature of the fund, the charitable uses for which it is de- 
signed, and the inadequacy of legal remedies. Jb. 138. 


. Same; jurisdiction to decree dissolution, and distribution of funds. 


When the operations of such voluntary association have been 
discontinued, its objects and purposes being abandoned by com- 
mon consent, a court of equity has jurisdiction to decree a disso- 
lution, and to distribute the common fund among the several con- 
tributorsin proportion to the amount contributed or paid by them 
respectively. fo. 138. 


. Same.—A new association being formed on the dissolution of the 


old, composed of some of the members with other persons, mem- 
bers of the same church, and made subject to such laws and re- 
strictions as the church might prescribe; while an unauthorized 
dismissal of some of the members, by the arbitrary act of the 
minister in charge, without a trial or hearing, might afford 
grounds for legal proceedings to compel their restoration, such 
nugatory act would not authorize a court of equity, at their in- 
stance, to decree a dissolution of the association, or a distribution 
of the common fund among the members. Jb. 138. 


. Express trust in lands ; how created.—An express trust in lands, 


resting on an agreement between the parties, can only be created 
or declared by an instrument in writing, signed by the party 
— or declaring it (Code, § 2199), though no particular form 
of words is necessary ; and while an assessment list for taxation, 
signed by the holder of the legal title, may be an admission on 
his part that he holds for the benefit of another, it can not operate 
as the creation or declaration of a trust in any part of the land, 
within the meaning of the siatute. Bibb v. Hunter, 351, 


. Resulting trust arising from payment of purchase-money.—To estab- 


lish a resulting trust in lands, in favor of the person who ad- 
vanced the purchase-money, while the title was taken in the 
name of another, it must be shown that the consideration moved 
from him in the first instance, and as a part of the original trans- 
action; that he furnished the purchase-money, if money was 
paid, or other thing of value which constituted the consideration, 
= that the credit (if credit was given) was extended to him. 
. 351. 


. Admissions of grantee, as evidence for party seeking to establish re- 


sulting trust.—The presumption being that the conveyance speaks 
the truth, the onus is on the party who seeks to establish a result- 
ing trust in the lands, to overcome this presumption by evidence 
full, clear and satisfactory; and the verbal admissions or decla- 
rations of the grantee, while admissible as evidence against him, 
are not sufficient, unless plain and consistent with themselves, or 
corroborated by circumstances. Jb. 351. 


. Same; testimony of complainant, as to transactions with deceased 


grantee.—When a conveyance is taken to the grantee for life, with 
remainder to certain grandchildren by name, and another grand- 
child files a bill to establish a resulting trust in his own favor, ‘on 
account of moneys advanced by him to make the purchase, the 
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complainant may testify to transactions between himself and the 
deceased grantee (Code, § 3058) ; but, the bill not being filed until 
after the death of the grantee, that fact must be considered in 
weighing such testimony, and renders more stringent the neces- 
sity for corroborating circumstances. Jb. 351. 


9. Resulting trust in part of lands purchased ; variance.—If the com- 


plainant’s notes were given, at the time of the original transac- 
tion, for the deferred payments of purchase-money, while the 
cash payment was made by the grantee with his own funds, a 
resulting trust may be declared in a corresponding aliquot part of 
the land, although the notes were paid at maturity by the grantee 
himself; but this relief can not be granted, under a bill which al- 
leges the payment of the entire purchase-money by the com- 
plainant, and claims a resulting trust in the entire tract of land. 
Ib. 351. 


10. Trust for married woman and children; what estate she takes, and 


when equity will not, at instance of creditors, enforce execution of 
trust, in her favor.—When infant children, having obtained de- 
crees against their guardian and his sureties on settlement of his 
accounts, transfer and assign such decrees to a trustee, upon 
trust so to proceed, in the enforcement of the decrees by execu- 
tion, as to secure to them certain designated property free of ex- 
pense, ‘‘ and upon the further trust to purchase the remainder of 
the property sold under said execution, and to settle that part 
thereof held and owned by said M. [the guardian], and sold as 
his property, on his wife and children, in such proportions as said 
trustee may in his discretion consider fitting;’’ the wife of said M. 
does not take, under the deed of assignment, such an estate or 
interest in the property purchased and held by the trustee, as 
can be subjected in equity to the payment of debts contracted by 
her; nor will a court of equity, at the instance of her creditors, 
compel the trustee to execute a settlement in her favor. Moses 
Bros. v. Micou, 564. 


11. Removal of husband as trustee of wife’s estate.—On the testimony in 


this case, showing that the husband had permanently abandoned 
his wife, wasted her income by consuming it for his own personal 
use, grossly disregarded his fiduciary duties, was profligate and 
unfit for the discreet management of her property, the chancellor 
properly removed him as her trustee (Code, §§ 2717, 2728-9) ; 
and the character of her estate, whether statutory or equitable, is 
immaterial. Kraft v. Lohman, 323. 


UNLAWFUL DETAINER. See Cuancery, 10. 
USURY. 


1. 


9 
— 


Usury as defense to bill for foreclosure.—Usury in the transaction 
may be set up in defense of a bill to foreclose a mortgage, filed 
by an assignee, unless the mortgagor has estopped himself from 
setting up that defense against the assignee; and the defense 
being established, the complainant can recover no interest. Van 
Beil v. Fordney, 76. 


Same; question of intent.—Usury vel non is, ordinarily, a question 


of intent, to be determined by the stipulations of the contract, 
the attendant circumstances, and the acts of the parties, contem- 
poraneous and subsequent; but, when the contract is usurious 
on its face, or when it appears that a greater rate of interest than 
the statute allows was knowingly taken, though taken through 
ignorance or mistake of law, the unlawful intent is presumed, 
and the form of the contract is immaterial. Jb. 76. 
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What contracts are usurious.—A mortgage given to secure the pay- 
ment of $648, as the amount due on a loan of $600 for twelve 
months, would be usurious, if it appeared that the money was 
loaned in several installments during the year, while the whole 
sum bore interest from the first day: but, where the mortgage 
refers to and describes the several drafts or notes which evidence 
the payment of the several installments, and authorizes a fore- 
closure on default being made as to any one or more of them, not 
specifying any date as the maturity of the entire loan, the mort- 
gage is not usurious on its face: and the fact that the entire an- 
nual interest was paid at one time, for two or more years, does 
not render the transaction usurious, Jb. 76. 


4. Subsequent promise to pay illegal interest.—When the original trans- 


action is not usurious, a subsequent agreement to pay illegal in- 
terest in consideration of forbearance for an indefinite time, the 
original contract remaining in force without change, does not im- 

art to it the taint of usury; and subsequent payments of illegal 
interest will be regarded as partial payments on the debt, with 
interest. Ib. 76, 


5. Usury in mortgage; estoppel by admission in answer.—If a mort- 


gagee, in his answer to a bill to redeem, admits the charge of 
usury, he is estopped from adducing evidence to the contrary ; 
and he can only be allowed legal interest from the date of the 
loan. Gresham v. Ware, 192. 


VENDOR AND PURCHASER. 
1. Fraud in sale of chattels.—On a sale of chattels, a misrepresentation 


bo 


of a material fact by the vendor, on which the purchaser has a 
right to rely, and on which he does in fact rely, as an inducement 
to the contract, is a fraud, and is available as a defense to an ac- 
tion for the purchase-money, or a separate cause of action in favor 
of the purchaser. Brown v, Freeman & Bynum, 406. 


. Same; matter of opinion.—A representation which is in the nature 


of an expressed opinion, does not constitute a fraud, unless it was 
knowingly false, made with intent to deceive, and accepted and 
relied on as true; and when made under these circumstances, it 
may often constitute a warranty. Ih. 406. 


. Same ; question for jury.—Whether the representation was intended 


as the statement of a fact, or as the mere expression of an opin- 
ion, is a question for the determination of the jury, when it does 
not involve the construction of a written instrument. Ib. 406. 


. Patent defects; examination by purchaser.—-Representations and 


warranties do not cover patent defects, such as are external and 
obvious on casual inspection ; yet, except as to such defects, the 
purchaser may rely on the warranty, and is not bound to make 
any examination. Jb. 406. 


. Offer to restore or rescind.—Before the purchaser can defeat an ac- 


tion for the price, in the absence of fraud or warranty, he must 
offer to restore the goods; but he may set up, in defense of such 
action, fraud or want of consideration, without offering to restore 
the goods, or to rescind the contract. Jb. 406. 


6. Sale of manufactured article; when property passes to purchaser. 


Same.—When the manufacturer, on receipt of the order, selects a 


Under a contract for the sale and purchase of a manufactured 
article, the property does not pass to the purchaser by his order 
to the manufacturer and its acceptance: there must be the selec- 
tion and appropriation of one particular article, and facts show- 
ing an intention to pass the title or property to the purchaser. 
Jones & Co. v. Brewer, 545. ‘ 
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particular article, and forwards it by railroad, as directed, taking 
the bill of lading in his own name, attaching to it the draft for the 
price, and indorsing it to the freight agent at the place of destina- 
tion, with instructions to ‘‘deliver to bearer,’’ these facts show 
an intention to retain the title until payment, and a loss by acci- 
dental fire at the railroad depot falls on the seller. Jb. 545. 

8. Fraudulent purchase of goods by insolvent debtor, and subsequent 
transfer.—When an insolvent debtor obtains goods on credit by 
misrepresentation or fraudulent concealment of his condition, 
the seller may disaflirm the sale, and reclaim the goods, as 
against the fraudulent purchaser, or any one claiming under him, 
with notice of the fraud ; but he can not maintain a billin equity to 
set aside the subsequent transfer of the goods on account of 
such fraud, when the transfer was made in absolute payment of 
an honest debt, a fair price allowed for the goods, and no benefit 
reserved to the insolvent debtor. Hornthall, Whitehead, Weiss- 
man &Co. v. Schonfeld, 107. 

9. Vendor's lien ; waiver of. —When the vendor executes a convey- 
ance tothe purchaser, taking the note of a third person, indorsed 
by the purchaser, for the agreed price, or the deferred payments, 
the vendor’s lien, as arising by implication of law, is presump- 
tively waived. Kyle v. S3ellenger, 516. 

10. Reservation of lien by contract.—When lands are sold on a cash basis, 
part of the price being paid in cash, part in the notes of third per- 
sons indorsed by the purchaser, and his due-bill taken for a small 
balance ; an express stipulation in the conveyance, that the ven- 
dor ‘‘in no way waives the vendor’s lien on said land by reason of 
said personal securities,’’ does not show the reservation of a ven- 
dor’s lien such as arises by implication of law, the liability of the 
purchaser on the indorsed note being only secondary, but creates 
a contract lien in the nature of an equitable mortgage, which may 
be enforced so soon as the note is due and meal without wait- 
ing for a judgment and execution against the maker. Jb. 516. 

11. Damages, as between vendor and purchaser.—As between the vendor 
and the purchaser of land, where the former is unable to make 
title, but is guilty of no fraud or wrongful conduct, the purchaser 
can only recover the purchase-money paid, with interest ; but this 
rule is exceptional, and does not apply to sales of personal prop- 
erty, nor to executory sales of land. Snodgrass v. Reynolds, 452, 

12. Measure of damages for breach of covenant, or warranty of title. 
In ordinary cases, the measure of damages which the purchaser 
is entitled to recover, on account of a breach of covenant of 
seizin, or warranty of title, is the purchase-money paid, with in- 
terest and costs of suit; but this rule does not anal to a sale of 
chattels, nor to cases of fraud, nor to a breach of covenant by a 
lessor to put the lessee in possession. Clark v. Zeigler, 346. 

13. Same, in case of incumbrance.—When there is no failure of title to 
any part of the land, but an incumbrance on a portion of the 
tract, created by a prior conveyance of the right to enter and cut 
all the ‘‘saw-timber,’’ the measure of damages is the diminished 
value of the entire tract, not exceeding the entire purchase- 
money paid, with interest. Jb. 346. 

14. When mortgagee, or assignee, is not purchaser for valuable considera- 
tion.—When a mortgage is given merely as security for a pre-ex- 
isting debt, no new consideration entering into the transaction, 
the mortgagee is not entitled to protection against an outstanding 
equity of which he had no notice, asa purchaser for valuable 
consideration ; and if he transfers hisinterest as collateral securi- 
ty for an existing debt, without any new consideration, his as- 
signee is not a purchaser for value. Banks v. Long, 319. 
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15. Protection to purchaser for value without notice.—A purchaser for 
value, without notice, is entitled to protection against the equity 
of a surety to have the property of his principal first applied in 
satisfaction of the common debt; but, to make out such defense, 
the purchaser must not only state his purchase, and the bona fide 
payment of the consideration, with circumstantiality of detail, but 
must deny notice of the outstanding equity, and knowledge of 
any fact sufficient to put him on inquiry, down to the time of his 
payment of the purchase-money; and this denial must be posi- 
tive, and must be made whether notice is charged or not. Gres- 
ham v. Ware, 192. 

16. Purchase pendente lite; substitution of trustee.—A_ purchaser of 
property pendente lite takes it subject to the hazards of the pend- 
ing litigation, and is bound by any decree afterwards rendered ; 
and this rule applies with special force where a new trustee is 
substituted by the voluntary act of the parties, without the sanc- 
tion of the court, pending a suit to enforce the trust. Morton & 
Bliss v. N. O. & S. Railroad Co., 590. 

17. Agreement to pay rent, in default of paying purchase-money.—Where 
lands have been sold and conveyed, a mortgage being taken to 
secure the balance of the purchase-money unpaid, a subsequent 
agreement between the parties, reduced to writing, by which the 
purchasers bind themselves, in the event of their failure to pay 
the balance of the purchase-money as stipulated, to deliver three 
bales of cotton as rent, creates the relation of landlord and tenant 
between them, with its attendant rights andincidents. Thornton 
v. Strauss & Steinhardt, 164. 


VERDICT. 


1. Amendment of verdict.—When the verdict of the jury is not in 
proper form, the court may inform them of the defect, before they 
are discharged, and instruct them to retire and consider further 
of it; and the defendant can not complain of this action. Allen 
v. State, 34. 

2. Form and sufficiency of verdict.—In-a statutory action in the nature 
of ejectment, the suggestion of adverse possession and the erec- 
tion of valuation improvements being found true, and the value 
of the improvements being assessed, or their excess above the 
rents (Code, §§ 2951-54), the verdict should go further, and as- 
sess the value of the lands without the improvements. Coltart v. 
Moore, 361. 

3. Judgment on insufficient verdict ; how corrected.—Such verdict bein 
defective, the court may set it aside during the term, and awar 
a venire de novo ; and a judgment rendered on it would be reversed 
on appeal. Jb. 361. 

4. Same ; waiver of irregularity.—Judgment having been rendered on 
such defective verdict, but set aside, on motion, at a subsequent 
term, after which the cause was, for several terms, treated as a 
case pending and undecided; the irregularity, if any, in setting it 
aside, is waived, and the irregular order can not be vacated on 
motion; as a void judgment or order may be. Jb. 361. 

5. Sufficiency of verdict.—Where each count in the indictment charges 
forgery in the second degree, a general verdict of guilty, not speci- 
fying the degree, is sufficient. Wright v. The State, 262. 

6. Sufficiency of verdict.—The complaint containing the common 
counts and a special count, in which the structure and improve- 
ments sought to be charged are described with sufficient certain- 
ty; and issue being joined on the pleas of —— and set-off, 
with the general issue; a verdict finding ‘‘the issues in favor of 
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the plaintiff, $100,’’ though informal, is sufficient to support a 
judgment declaring a lien in his favor, for that sum, on the struc- 
ture andimprovements. Bedsole v. Peters, 133. 


WITNESS. 


1. Competency of donee or grantee as witness.—A donee or grantee in 
a conveyance of property is not competent as an attesting witness 
to it; and if he signs it as one of the attesting witnesses, its ex- 
ecution can not be proved by him. Coleman v. The State, 49. 

. Party testifying as to transactions with deceased.—When a convey- 
ance is taken to the grantee for life, with remainder to certain 
grandchildren by name, and another grandchild files a bill to es- 
tablish a resulting trust in his own favor, on account of money 
advanced by him to make the purchase, the complainant may 
testify to transactions between himself and the deceased grantee 
(Code, § 3058); but, the bill not being filed until after the death 
of the grantee, that fact must be considered in weighing such tes- 
timony, and renders more stringent the necessity for corrobo- 
rating circumstances. Bibb v. Hunter, 351. 

. Testimony of witness or party, as to motive or intent.—The motive or 
intent with which an act is done, or refused to be done, is an in- 
ferential fact, to which a witness can not testify, for want of the 
requisite knowledge ; and the principle is, with us, extended toa 
party testifying as a witness for himself, because such testimony 
is not susceptible of contradiction. Ala. Fertilizer Co. v. Reynolds 
& Lee, 497 ; also, Kyle v. Bellenger, 516. 

. Examination of witness ; interruption by court.—While a witness is 
under examination on the stand, it is alike the duty of the pre- 
siding judge to protect him, if unfairly dealt by, and to abstain 
from interference so long as the examination is properly con- 
ducted ; and this court can not, on error or appeal, revise the ex- 
ercise of this discretionary power, when the record does not show 
that any injury could have resulted from the interference. Carney 
v. The State, 14. 

. To what witness may testify.—A witness, testifying to the defend- 
ant’s behavior or conduct towards the woman alleged to have 
been seduced by him, can not be permitted to state that he ‘‘ acted 
towards her as a suitor,’’ nor that he ‘‘ acted towards her as a 
lover ;’’ these being inferential facts to be found by the jury, and 
not such a ‘‘ short-hand rendering of the facts’’ as a witness may 
state. IB. 14. 

. Opinion of witness ; when admissible.-—As to the amount and value 
of the personal property in a city at a particular past time, or 
during specified years, the opinions of witnesses can not be re- 
ceived, when they do not appear to be founded on knowledge of 
the facts. Winter v. City Council, 481. 

. Cross-examination of defendant, testifying as witness for himself. 
When the defendant in a criminal case avails himself of the stat- 
utory privilege of testifying as a witness for himself, he can not 
be cross-examined, against his objection, as to fermer indict- 
ments against him for other offenses, which are not pertinent to 
the issue to be tried. Smith v. The State, 21. 

. Impeaching witness.—It is permissible for the defendant to prove 
the fact of a previous difficulty between himself and a witness for 
the prosecution, as tending to show ill-will, bias or prejudice on 
the part of the witness, and thereby discrediting him; but the 
particulars or merits of the difficulty can not be inquired into. 
Jordan v. The State, 9. 

. Same.—As affecting the credibility of a witness, it is permissible to 
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show that he entertains, or has expressed, feelings of sympathy 
or hostility towards the party by or against whom he is intro- 
duced, but not towards a third person who did not take part in the 
difficultv. Henry v. The State, 42. 

. Impeaching witness by proof as to former statements.—When a wit- 
ness testifies, on the trial, to material facts which he did not state 
when examined as a witness on the preliminary examination of 
the defendant, he may be impeached, a proper predicate being 
laid, by proof of such omission; and the principle is the same, 
when he neither denies nor admits the omission, simply saying 
that he does not recollect. Brown v. The State, 61. 

. Presumption against party failing to produce witness.—A party is 
not bound to produce all the witnesses who may know something 
about the transactions involved in the issues, nor is any pre- 
sumption indulged against him on account of his failure to pro- 
duce them ; though, when a witness possesses peculiar knowledge, 
supposed to be favorable to the party who can produce him, the 
failure to produce him, if unexplained, is ground of suspicion 
againstthat party. Carter r. Chambers, 223. 

. Charge as to witness swearing falsely ; not authorized by mere con- 
flict in testimony.—A mere conflict in the testimony—as where 
one witness testifies that he heard one of the parties make a cer- 
tain declaration, while others, also present at the time, testify 
that they did not hear it—does not authorize a charge to the jury 
as to the effect to be given to the testimony of a witness who has 
sworn falsely in one particular. Jb. 223. 
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